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TOPICAL INDEX. 
From July to December, 1918, inclusive. 





I. Control and Regulation in General. 
(2) Rule of Code 1907, Section 4579, is not imposed upon bonds of in- 


demnity assuring fidelity of employees in particular service, . 
which are not sort of “insurance contracts” meant. Illinois 
Surety Co. et al. v. Donaldson (Ala@.).......ceccesecccesesccccces 608 


(4) Rating Act prohibiting discrimination in fire insurance rates” between 
risks where hazards are equal, does not repeal statute prohibiting 
reduced rate contribution clause upon all policies except those 
on personal property in cities having a population of 100,000 or 
more, there being no inconsistency, because of difference between 
protection offered property in cities of such size and that afforded 
property in smaller cities and rural communities. State ex rel. 
Waterworth et al. v. Clark, Acting Superintendent of State Ins. 
Dept. (O.) cocvccccciscccccdvaciccce Gea sicsies dulcis veesccccdeceses 570 

The words “charges and credits” mean hazards of fire and protection 
against fire, the charges and credits being based on nearness and 
nature of exposure, and whether building containing property 
insured is below or above fixed standard. State ex rel. Water- 
worth et al, v. Clark, Acting Superintendent of State Ins. Dept. eve 
CHGs) -d.Wecrorvescccccds cove genes seeeccnde eseeeewig ones Vhs cheese 

(5) In case of death of two or more persons in common disaster, there is 

no presumption either of servivorship or simultaneous death and 
under policy where wife was to get proceeds if living on death of 
husband, otherwise to husband’s representatives, burden was upon 
representative of wife to show that she survived husband. 
McGowin. v.. Menken (N. ¥.). cccccoctccdzcccraceecses secesocescecs. S58 
License under Trading with the Enemy Act of October 6, 1917, author- 
izes an alien enemy insurance company, in liquidation, to main- 
tain actions designed to bring in assets growing out of its 
business within United States prior to issuance of such license. 
Nord Deutsche Ins. Co. of Hamburg, Germany, v. John L. Dudley, 
PE CO OC BCH. Bids ccc cess nnc fs 00pnk ches ane cites sheen vebncede 652 
(7) The statute requiring 3 per cent of gross income from domestic life 
companies, deemed a commutation tax, and so is not invalid as 
imposing a burden on interstate commerce, though applying to 
domestic company carrying on large foreign investment business 
involving shipments of securities, correspondence, etc., beyond 
7 state. Northwestern mere Life Ins. Co. v. State of Wisconsin ue 
( Bi.) cccccccccccseceses ececcccvecccece ecoesercsececes 
Statute—construction—Acts 1914, “o. x97 and Acts 1914, ‘c 528, were not 
repugnant to each other, there being nothing to indicate that the 
later act was intended to amend the Code section as amended 
by prior act, both acts were valid and subsisting. Mayor, etc., 
of poeeee v. German-American Fire Ins. Co. of Baltimore City. ses 
CAEG.) cecccccccvccevtcccvessvseve Pe eeseeeseeveseceere erecee 
Laws 1917, c. 79, leveying a license fee of 1 per cent of net income 
on every corporation engaged in business in state, by general 
repealing clause does not repeal Rev. Codes, Sec. 4017, providing 
that all insurance corporations, as specified, before commencing 
business shall be required to secure license, paying therefor ‘ 
certain fees—license fee of 1 per cent of net income on every cor- 
poration engaged in business in state, does not repeal by implica- 
tion Rev. Codes, Section 4017, providing insurance companies 
shall pay license fees; there being no conflict. Equitable Life 
Assur. Soc. of the United States et al. v. Hart, State Treasurer, 
Ot Bl. (MORE.) oroccrcdcccdddivecencdcccseneen eben eseeesecesc 441 
When a word which has a known legal meaning is used in statute, 
it must be assumed it is used in its legal sense, in absence of 
indication to the contrary; therefore the term “reserve funds” 
used in Exercise Tax Law must be given the signification known 
in general law of insurance—under Tennessee Statute reserve funds 
are not required by law to be so maintained as to include addi- 
tional sums reserved to satisfy unpaid losses accrued or prospective 
and no deductions for amounts so reserved, although required 
by insurance commission can be allowed under Exercise Tax Law 
in computing company’s net income for taxation. National Life 
& Accident Ins. Co. v. Craig, Internal Revenue Collector (U. 8.). 611 
(9) So-called dividends of mutual company doing business on level premium 
plan, consisting merely of portion of premium charged in excess 
of cost, returned annually after first year, so far as they were 
used to reduce subsequent premiums, were not “income received” 
and therefore were not subject to taxation—fact that company 
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apportioned dividends annually in accordance with Wisconsin 
Statute does not estop it as against collector of internal revenue, 
or avail against its contention that such dividends were not in- 
come within Corporation Tax Act—income—supplementary con- 
tract—interest on policy loans. Northwestern Mut. Life Ins. Co. 
vs. Fink, Collector (U. S.)....eeeseeeeenes bees ee rrr 

Records of office of state commissioner pertaining to status of insurance 
company are not constructive notice of contents thereof to one 
dealing with such insurance company. Union Trust Co v. 
Hendrickgon. et Bl. (OKL)cosecacvccccosccccccccvetecssecescccess 

Under Constitution of state, Insurance Commissioner is an executive 
officer, whose official functions pertain alone to execution of laws 
of state as affected by principles of equity relating to insurance, 
with no legislative power but with such quasi judicial power as 
is essential to performance of executive duties of office—he must 
quasi judicially determine whether forms comply with statute— 
he can neither add anything nor take anything from the measure 
of protection afforded the public, by the applicable state and 
federal constitutional and statutory provisions by common law, 
etc. Mutual Benefit Life Ins. Co. of Newark, N. J., v. Welch, 
Ins. Com’r (Okta.) 

Lloyds’ Association issuing policies ‘of insurance signed by number of 
underwriters, the names of whom are attached to policy, liability 
of each being fixed at certain percentage of loss, constitutes an 
“unincorporated association” within statute providing that un- 
incorporated joint-stock companies may be sued by their company 
names. Merchants’ & Mfrs.’ Lioyds Ins. Exch. et al. v. Southern 
Trading Co. of Texas (Tex)... 

Where there was nothing in plaintiff's pleading to show that she knew 
of any custom of insurer to notify its policy holders before in- 
stallment premium notes became due, held evidence that such 
was company’s custom was inadmissible. Woolfolk v. Home 
BUG... | TREO. a ncccece vincovosrdgoevesecvntncdscnsarebdvececete 

Laws of Missouri hold foreign companies to same rules of agency that 
they do every one else operating in the state. Woolfolk v. Home 
TmeBrance CO. CMO.) fe rcccccccavsvvvccccccccccevccsveccesceeeese 

Mutual fire insurance company, organized under law of Ohio without 
capital stock, insuring property only of its members, is within 
the Act Oct. 22, 1914, and not subject to a stamp tax on its 
policies imposed thereby, although under state statute it may and 
does charge cash premium in advance and maintains reserve on 
which it incidentally earns interest. Niles, Collector of Internal 
Revenue, v. Central Manufacturers’ Mut. Ins. Co.—Same v. Ohio 
Underwriters’ Mut. Fire Ings. Co. (U. 8S. 

Insurance commissioner may make general rule that every ‘application 
for licensing of nonresident person as agent of foreign corpora- 
— will be denied. Noble v. English, State Insurance Com’r 
(Towa) . acevo eccceces 

Notes given as part of contract made by nonresident. and unlicensed 
agent of foreign insurer will not support recovery since contract 
is illegal and not enforcible. Ballentine v. Covington (S. C.).... 

Foreign company cannot be called to an accounting within state where 
such accounting involves matters of internal management within 
its home state. Spring v. Fidelity Mut. Life Ins. Co. (N. Y.).... 

Statute requiring foreign companies to designate superintendent of in- 
surance, as attorney in fact, to accept service is a service statute 
and not a venue statute. State ex rel. Standard Fire Ins. Co. 
of Hartford, Conn., v. Gantt, Circuit Judge (Mo.).............. 

Courts of Massachusetts should not entertain jurisdiction of suit in- 
volving internal relations between foreign mutual insurance cor- 
‘poration and its members. Richards v. Security Mut. Life Ins. 
CO. (CMRBE.) crccceccccvees 


eee eee eee ee ee eee eee eee ee ee eee eee ee 


Il. Insurance Companies, 


(A) 
(32) 


(34) 


(35) 


STOCK COMPANIES. . 


Where association pays fund into court and interpleads persons claim- 
ing it, court may award it on equitable principles and without 
regard to technical defenses open to association under regulations 
made by it solely for its benefit and protection. Between adverse 
claimants such regulations in court of equity have no effect ex- 
cept “2g aid in ascertaining intention of insured. Dell v. Varnedoe 
et al. (Ga.) COOKS eaeevesbeeevesteseseces 

Laws 1911, p. 208, prohibiting officers “of. an insurance company from 
voting the proxy of a ‘stockholder at the annual stockholders’ 
meeting unless authorized. to do so by a majority of trustees, 
does not authorize board of trustees, in giving an officer right to 
vote stockholders’ proxies, to limit such vote to certain questions; 
such restriction depriving stockholder of his right to instruct proxy 
as to how to vote on certain questions—officer had right to vote 
proxy although trustees exceeded authority and tried to restrict 
vote by proxy to certain question. State ex rel. Lally et al. v. 
Cadigan et al. (Wash.) 

Action for rent against casualty company, whether person who signed 
lease and consequently indorsed it was manager of corporation's 
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business was for jury—casualty company might well have been 
liable for rent of premises leased by general agent, though agent 
remained in possession of premises after formal formation of 
branch office of company in city by it. Georgia Casualty Co. v. 
Massey (Ala.) én ve eee eens 

Where company is adjudged insolvent, claims existing in behait of its 
policy holders are in nature of damages for breach of contract, 
which occurs at @dte of dissolution of company. Boyd et al. v. 
Wright, Ins. Com’r, et al. (Ga.) 

When insured became “totally and permanently disabled,” obligation 
of insurer was fixed, definite and demandable, and obligation was 
to pay insured full amount of policy in monthly payments of $25 
each. Wright, Ins. Com’r, v. Fuller (Ga.) 

Proceeds of endowment policy on which annual premium was less than 
$500 held exempt..from execution and where proceeds were de- 
posited in bank deposit was exempt from execution. Charles 
Hing v. Joe Lee et al. (Cal.) 

In the distribution of assets of insolvent company, general rule is that 
all creditors are upon an equal basis and this rule applies as 
between all classes of policy holders. Boyd et el. v. Wright, Ins. 
Com’r, et al. (Ga.) 


MUTUAL COMPANIES. 


Officer of association may act as proxy of member, only condition 
limiting right of proxy imposed by Code being that proxy shall 
be executed within two months, be voluntarily given, and be filed 
with company not less than a day before meeting—though sent 
by president in response to communication for “voluntarily 
given.” State ex rel, Pugh v. Meredith et al. (Iowa)........+.. 

Statute making it a misdemeanor under certain circumstances to solicit 
proxy does not render invalid a proxy voluntarily given and 
executed and filed, and may be made by members sending direct 
to company. State ex rel. Pugh v. Meredith et al. (Iowa)...... 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


(74) Where general agent and sub-agent orally renewed old written contract, 
it is to be deemed and treated as same in terms and effect as if 


the old written contract had been redrafted and services to be~ 


rendered by sub-agent were sufficient consideration to support 
the contract: Elwell v. State aes Life Assur. Co.—Same v. 
Williams (Mass.) 

In absence of special agreement to the “contrary, broker who procures 
insurance is agent of such company and may bind it by his 
acts and representations within scope of his authority. Johnson, 
Ins. Com’r v. Schrepferman (Ind.) cc cereccccccecccces 

Under statute, every person who in any manner, ‘directly or indirectly 
transacts business for company, is agent of such company. John- 
son v. Farmers’ Ins. Co. (Iowa) 

Commissioner’s action to recover alleged delinquent premium, evidence 
held to show that procuring agent acted as broker. Johnson, 
Ins Com’r., V. BapreptermaS (ERG) occ cvccccntscvessidvecennese 

Where insurer seeks to avoid agent’s agreement to keep policy in force 
without indorsement thereon of consent to transfer of property, 
because of termination of agency, insurer has burden of proving 
termination and that policy holder has knowledge thereof 
sufficient to give person of ordinary prudence notice of such 
termination. Greentaner et al. v. Connecticut Fire Ins. Co. of 
Hartford; Conn. (N. Y.) 

Oral contract between general agent and sub-agent was not terminable 
at will of general agent or by company, but could be ended only 
in accordance with its provision—words “in case said agent 
leave agency,” etc., meant sub-agent’s voluntary retirement and 
not discharge or enforced resignation. Elwell v, State Mut. Life 
Assur. Co.—Same v. Williams (MaSS.)......sscescccccsccssscees 

Where property is conveyed and general agents, who wrote insurance, 
agreed to keep policy in force until consent slip could be attached 
thereto, such agreement is binding on insurer, though agency had 
terminated. where no notice of termination had been given. Green- 
taner et al, v. Connecticut Fire Ins. Co. of Hartford, Conn. 


(N. Y.) 

Evidence insufficient to show that ‘company was guilty of contributory 
negligence in not canceling policy direct, or taking other steps 
to require agent to cancel same. American Ins. Co. of Newark, 
N. J., v. Martinek (Mich.) 

Held in action on bond brought to recover commissions advanced on 
policies for which agent had taken premium notes and which 
notes, though due were unpaid, that such action was not pre- 
maturely brought when commenced within two years from ma- 
turity of unpaid notes and from termination of agency—the 
preposition ‘for’ as used in agreement to make good commissions 
advanced, etc., being used in connection with time, means “dur- 
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ing” period of two years after termination of agency. Liverpool 
& London & Globe Ins. Co., Ltd., v. Biggers et al. (Okla.) 
Plaintiff could not recover compensation for their services in causing 
compensation insurance to be placed with defendant company 
where at time services were rendered, plaintiffs were not agents 
of defendant, nor licensed by state to operate as brokers. Gold- 
smith et al. v. Manufacturers’ Liability Ins. Co. New Jersey. 


Question of fact whether intention and understanding of sub-agent 
and general agent that while latter should be be liable personally 
to sub-agent for commissions earned, company should also be 
held. Elwell v. State Mut. Life Assur. Co.—Same v. Williams 
(Mass.) . 

Sub-agent wrongfully discharged, though entitied to but one satistac- 
tion in damages, could sue general agent with whom he con- 
tracted, who was personally responsible by express terms of their 

In action for wrongful cancellation of agency contract, evidence sup- 
ported finding that cancellation was fraudulent. Parham-Thomas- 
McSwain, Inc., v. Atlantic Life Ins. Co. (S. C.) 

Insurance agents, designated ‘“‘general agents,’”’ are not by reason of 
such designation substitutes for their employer with authority 
to do anything employer might have done, but must act within 
apparent scope of authority. Continental Ins. Co. v. Schulman 
(Tenn.) 
contract, and also the company, which had given general agent 
authority to act for it. Blwell v. State Mut. Life Assur. Co.— 
Same v. Williams (MasB.)........... . os 197 

Whefe application and policy provide no agent has power to modify 
contract and there is no evidence tending to show that agent's 
powers have been enlarged, liability of insurer under policy can- 
not be enlarged. Luellen et al. v. New York Life Ins. Co. (Mich.). 204 

Where agent refused to write insurance for individual and agreed to 
enter into conspiracy with other companies to prevent such 
individual from obtaining insurance, his act did not bind his 
principal, since it was not within scope of employment. Palatine 
Ins. Co. et al. V. Grifflim (TeX.).cccccvcccccsccccesedscccseseveces 

Where agent prevailed upon his own and-other companies to refuse to 
write insurance for an individual, act of such companies in 
complying with his request did not constitute a ratification of 
his unauthorized act, so as to make them liable therefor. 
Palatine Ins. Co. et al. Vv. Griffin (Tex.)....cccccssccccceccseces 98 

In action against company for damages caused by negligence of its 
agent in not forwarding application, evidence that agent promised 
applicant to deposit policy in his safe is admissible on question 
of contributory negligence—where it was practice of agent to 
secure data from applicant and to prepare and sign application 
and company had acquiesced in such practice, company was liable 
for damages for negligence of agent—applicant can recover as 
damages only amount of actual loss, not amount of policy. John- 
son v. Farmers’ Ins. Co. (Iowa).. 467 

Where assignment of policy after loss was made in office “ana in pres- 
ence of agent and draft in payment of loss was sent to him, 
was indorsed by owner and used by owner and agent in paying 
other creditors than assignee, latter could recover from company 
amount of his claim, agent’s knowledge being imputed to com- 
pany. Schwabacher Bros. & Co., Inc., v. Orient Ins. Co. (Wash.). 123 

Any person who solicits insurance and procures application, ete, is 
agent of company. Livérpool & London & Globe Ins. Co. v. 
McLaughlin (Okla.) . 


AGENCY FOR APPLICANT OR INSURED. 


Failure of agent, through negligence to issue policy of insurance, under 
circumstances disclosed in opinion, is a tort for which both 
principal and agent are liable in damages. Wallace v. Hartford 
Fire Ins. Co. et al. (Idaho) 

Chattel mortgage void for usury is to be regarded as voidable merely 
until mortgagor has elected to treat it as invalid and existence 
of such mortgage will defeat recovery. Lipedes v. Liverpool & 
London & Glebe Ins. Co, Limited (N: Y.) 

Where agent of company who had been instructed to keep up insurance 
on certain property, cancelled the policy under instructions from 
company and delivered insured policy of another company and 
the property was destroyed by fire, that ratification of such new 
policy by the insurance company did not occur until after fire, 
did not prevent ratification from being binding on insurer. Na- 
SRUORE Dore SRE; COS DOU VET TES occ civcnccccudcciescodvccseces O88 


IV. Insurable Interest. 


(114) Payment of premiums by beneficiary, who in fact, has no insurable 


interest, is ineffectual for any purpose. Western & Southern 
Life Ins. Co. CEE a) c owes wc cewccucs 


Where one who took out poliey on automobile. against theft and “fire 
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had no insurable interest policy was void. O’Neill v. Queen Ins. 
Co. (Mass.) ... wevecsccecce 

(116) Manufacturing company has insurable interest in lite of manager, who 
is its guiding spirit, and is largely carrying on its business. 
Wurzburg v. New York Life Ins. Co. et al. (Tenn.).... 

(117) That mortgagor made payments upon a usurious chattle mortgage and 
executed renewal mortgage before insuring property, was evi- 
dence that he had elected to treat mortgage as valid so that its 
existence was available as defense in action on policy. Lipedes 
v. Liverpool & London & Globe Ins, Co., Limited (N. Y.)...... 

(121) If one who took out fire and theft policy on automobile without insur- 
able interest and assigned his interest in policy to owner of car 
with imsurer’s assent, no valid contract could have been created, 
as owner of car would have taken only such rights as her 
assignee had under policy. O’Neill v. Queen ins. Co. (Mass.).. 

(123) Rule that divorced wife cannot keep policy alive by payment of pre- 
miums if without insurable interest, applies to wife who was 
never legally married to her husband. Western & Southern Life 
Ins. Co. v. Nagel (Ky.)......... cous 

Where manufacturing company took out valid policy on “lite of general 
manager, who later severed his connection with company, and It 
paid all premiums until death, it was entitled to whole of in- 
surance. Wurzburg v. New York Life Ins. Co. et al. (Tenn.).. 

(125) Under statute policy delivered in state to resident of state insuring 
steamboat against fire is a “fire insurance policy.”’ Tinsley v. 
4®tna Ins. Co. of Hartford, Conn. (Mo.). 


Vv. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 


(128) Where brother took out fire and theft policy on sister’s automobile, 
void for lack of insurable interest, and directed that sister be 
substituted for him as insured, insurer agreeing to substitute her 
name, such agreement did not create new contract as it was 
without consideration—agreement properly construed contem- 
plated either delivery of a new policy or the issuance of rider in 
connection with original—duty of owner within reasonable time 
to take steps to ascertain whether insurer’s oral agreement had 
ripened into formal contract. O’Neill v. Queen Ins. Co. (Mass.).. 

Where employer was advised by insurer’s' authorized general agent that 
insurer would “cover” him. he was insured against liability for 
accidents to employees for a time at least. Barrette v. Casualty 
Co. of America et al. (N. H.) 

Where agent, having implied Semibecton to make preliminary ‘contract to 
issue policy. commits breach of contract, company is liable, breach 
being within scope of agent’s authority. Continental Ins. Co. v. 
Schulman (Tenn.) 

Blank slip furnished by society to general agent, containing ‘printed 
directions that blanks be filled up from society’s book of tables, 
based on its insurance experience up to date of policy, to which 
slip so filled up was attached, should be considered as though 
society had ‘filled blanks and attached it to policy. Thomas v. 
Equitable Life Assur. Soc. (Mo.) 

Where applicant being refused amounts asked, again applied, leaving 
vacant blanks and insurer sent policies for lower amounts than 
originally asked to its agent, instructing him to deliver them 
and coliect premiums if satisfactory, but property was destroyed 
before he took matter up with applicant, company was not 
bound. Salisbury v. Indiana & Ohio Live Stock Ins. Co. (Mo.).. 

Where applicant paid premium under agreement of agent to prepare, 
sign and forward application and deposit policy. when received, 
in his safe, fact that applicant did not sign application or inquire 
if policy had been issued. does not relieve company or agent 
from notifying applicant upon rejection. Johnson v. Farmers’ 
Ins. Co. (lowa) he. 

Contract was completed and in full force. when accepted if “applicant’s 
health was then as described in application—application must 
be deemed accepted on date policy was issued in absence of 
evidence that it was accepted at earlier date. Weber v. Pru- 
dential Ins. Co. of America (Ill.) 

Owner of horses who signed application for insurance which stated 
that agent had no power to bind company, and who knew agent’s 
authority was limited to submittng applications cannot claim 
yo pre Salisbury v. Indiana & Ohio Live Stock Ins. Co. 
CHOORE s0% 04 pent occ rccccccabnccsecscccescccaseecescaes 

Agent, having power to solicit, "ete may bind foreign company by oral 
contract—application stating that representations therein were 
the basis on which insyrance was to be effected did not show on 
its face that policy was to be in writing so that there could 
be no recovery on oral contract. Prichard v. Connecticut Fire 
Ina. Co. of Hartford, Comm. (MO.)...ccccccccccccccvescesseccecces 

Oral agreement to insure is enforceable, but it must be definite as to 
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all of material terms. Glatfelter v. Security Ins. Co. of New 
Blaven, Comm. (Ne@D.)..ccccccccscscccccccesscscccesevecsecvvccces 

Oral contract of insurance, or an oral executory promise to insure, will 
be upheld, if otherwise valid. Wooten v. Grand United Order of 
Odd Fellows (N. C.) 

Paro] insurance, comprehending subject of insurance, time when risk 
attaches and ends, amount of indemnity, parties, and premium, 
contains all elements essential to binding contract of insurance, 
comaa enforceable. Massachusetts Bonding & Ins. Co. v. Vance 
( a.) 

Agents supplied with policies executed in blank by officers of company 
with authority to negotiate insurance contract, agrees upon 
premium rates, etc., «may bind company by parol agreement— 
agents’ commission giving them authority ‘“‘to countersign, issue 
and renew policies of insurance when signed by officers of com- 
pany” did not expressly authorize them to make parol contracts 
of insurance—paro! contract in absence of statutory inhibition is 
valid—where customary for agents to bind by parol for day or 
two, held beyond agent’s apparent authority to make parol con- 
tract for period of more than two months—the policy of the law 
held to be against parol insurance under Thomp. Shan. Code. 
Continental Ins. Co. v. Schulman (Tenn.) 

(133) Under Constitution of state, Insurance Commissioner is ‘an executive 
officer, whose official functions pertain alone to execution of laws 
of state as affected by principles of equity relating to insurance, 
with no legislative power but with such quasi judicial power as 
is essential to performance of executive duties of office—he must 
quasi judicially determine whether forms comply with statute— 
he can neither add anything nor take anything from the measure 
of protection afforded the public, by the applicable state and 
federal constitutional and statutory provisions or common law, 
etc. Mutual Benefit Life Ins. Co. of Newark, N. J., v. Welch, 
Ins. Com’r (Okla.) 

(134) Failure to attach application and questions and answers as required 
by statute, deprives insurer of defense that misrepresentations 
made without knowledge of their falsity, and with no intention 
to deceive, would vitiate policy, although such misrepresenta- 
tions would vitiate policy in absence of statute—‘‘employer’s 
statement” consisting of questions and answers was one required 
by Statute to be attached to policy or bond. Southwestern 
Surety Ins Co. v. Hico Oil Mill (Tex.)....ccccccccvccccscscvcece 

Indemnity company and insurance company could contract in indemnity 
bond covering general agent of insurance company, that bond 
should secure faithful performance of his duties as they have 
been or should in future be stated in writing to indemnify com- 
pany. Illinois Surety Co. et al. v. Donaldson (Ala.) 

Company may make reasonable rules by which insured may change 
beneficiary, which rules become part of contract. Wooten v. 
Grand United Order of Odd Fellows (N. 

Where it was uniform practice to issue policies on applications pre- 
pared and signed by its agent, name of agent appearing under- 
neath that of insured to show that insured’s name had been 
signed by agent. company thereby waived necessity of applica- 
tion by insured. Johnson v. Farmers’ Ins. Co. (Iowa) 

That beneficiary under fire policy accepted policy and retained it for 
long period of time without reading it, does not constitute de- 
fense to action to reform policy by substituting mortgage clause 
for loss payable clause. Connecticut Fire Ins. Co. of Hartford, 
Conn., v. Wigginton et al. (Ark.). apevecnccestincsesces 

Where agent of insurer was put on inquiry as to ownership of insured 
property which he could have ascertained from recorded con- 
ditional sale contract, requiring buyer to insure for seller’s benefit, 
and premiums were accepted, equity will reform policy in interest 
of real owner. Robbins et al. v. Milwaukee Mechanics’ Ins. Co. 
(Wash.) a nie wees 66> be0cee 

An action to reform policy may be “maintained ‘where’ it appears there 
was a mistake mgge by one party and fraud perpetrated by the 
other, or where tre was mutual mistake in reducing actual con- 
tract to writing. Hamilton v. Fidelity & Casualty Co. of New 
York (N. Y.) 

Person not party to policy. who claims an interest in actual contract 
may.maintain action in own name to reform policy so as to 
make it conform to one actually claimed to have been made. 
Hamilton v. Fidelity & Casualty Co of New York (N. Y.) 

That insured had life policy made payable to his mistress upon her 
promise to continue illicit relations with him does not entitle 
executors of insured’s estate to have the policy reformed to make 
it payable to them. McBride et al. v. Garland et al. (N. J.).... 

Life policy may be reformed so as to express real contract between 
parties when it fails to embrace contract either because of 
mutual mistake or fraud—held that insured and insurer agreed 
that policy should be upon “Terminal Endowment, 20-Payment 
Life, Payable in 20 Installments” plan and containing the 
“standard” clause, providing for reduction of amount of insur- 
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ance to be paid if death occurred within three years, but that 
there was mutual mistake as to amount of reduction to be made. 
Central Life Ins. Co. v. Robinson (Ky.). jedee 
Where statute provides that by-laws of mutual company shall be made 
part of every policy issued, fact that agent who solicited insur- 
ance made incorrect statement concerning force of by-law, 
through mistaken opinion as to its meaning will not form basis 
for reformation of contract to conform to such erroneous con- 
ception. Brenn v. Farmers’ Alliance Ins. Co. (Kan.).......... 
Competent for parties to detach rider and modify contract by agree- 
ment that unearned premium shoald stand as insurance for com- 
pensation for injuries for remainder of insurance year, also held 
that evidence in .case supports theory that such agreement was 
made. Blanton Vv. Kansas City Cotton Mills Co. (Kansas City 
Casualty Co., Garnishee) Lubek v. Same—Myers v. Gardner 
(Kansas City Casualty Co., Garnishee) (Kamn.)........eseeeee. 
On facts stated the policy as issued on October 7, 1914, was a valid 
and binding contract when issued and could not be changed or 
altered by company without knowledge or consent of insured. 
Liverpool & London & Globe Ins. Co. v. McLaughlin (Okla.).... 


CONSTRUCTION AND OPERATION. 


Policy prepared by insurer must be construed as its language will 
reasonably permit. Syracuse Malleable Iron Works v. Trav- 
elers’ Ins. Co. (N. Y. CRCE CEOS OOS b be ecb eNeecroges 

Insurer being responsible for language employed in its policies, all 
doubts and ambiguities should be resolved in favor insured. 
Anderson v. Fidelity & Casualty Co. of New York (N. Y.)...... 

Where accident policy contains exceptions and limitations to insurer’s 
previously expressed liability, and these clauses are ambiguous 
and uncertain, that construction most favorable to insured 
should be adopted. Finucane v. Standard Acc. Ins. Co. (N. Y.).. 

If terms of indemnity or surety bond are unequivocal or unambiguous, 
court cannot resort to rule of construction that it will be con- 
strued most strictly against party whose attorneys drew it. 
Tllinois Surety Co. et al. v. Donaldson (Ala.) 

If a provision of a policy be ambiguous, it must be construed most 

- strongly against insurer, but where provision is not ambiguous 
words not appearing in policy will not be interpolated. Turner 
v. Fidelity & Casualty Co. of New York (MO.)......eeeseecceeee 

Forfeiture clauses are to be liberally construed in favor of insured. 
Union Mut. Aid Ass’n of Mobile v. Carroway (Ala.).........++- 

Contract construed most favorably against insured. Commercial Union 
Assur. Co., Limited, of London, England, v. Schumaker (Ind.).. 

Accident policy is to be construed according to plain and ordinary mean- 
ing of terms which parties have employed. Losie v. Royal In- 
demnity Co. (N. Y.). . 

Uncertain provisions of policy will be construed most strongly against 
insurer. Maryland Casualty Co. v. Industrial Accident or 
mission et al. (Cal.) 

Policy prepared by company must, 
favorably to insured, bearing in mind that policy “must be read 
as a whole and that written word is entitled to preference over 
printed. Krohnberg et al. v. Federal Ins. Co. (N. Y.)....... 

Accident certificate will be construed in favor of insured. Jones v. 
Hawkeye Commercial Men’s Ass’n et al. 

Ambiguous insurance policy will be construed most strongly “in favor 
of insured. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.) 

Any doubtful terms in policy susceptible of more than one meaning are 
always construed most favorably to insured. Germania Fire Ins. 
Co. of New York v. Bally (Apriz.) Sena ot 

In construing policies, language used in them must be ‘liberaily con- 
strued in favor of insured. Merchants’ & Mfrs.’ Lloyds’ Ins. 
Exch. et al. v. Southern Trading Co. of Texas (Tex.) 

(147) There is no presumption as to place where contract of insurance is 
made or is to be performed. Hyatt. State Ins. Com’r. v. Hum- 
bird Lumber Co. (Ida.) o¢ones 

(148) Where applicant for liability policy had been advised by insurer that 
it would “cover him,” insurer’s local agent, in delivering policy 
gave insured to understand that policy protected him from all 
liability to employees and insured did not read policy at that 
time, insurer was estopped. when employee was killed in ordinary 
risk of insured’s business. to set up fact that policy in fact 
excepted risks of such character. Barrette v. a Co. of 
America et al. (N. H.) oa 

(149) Policy prepared by company must, if meaning “is doubtful, “be “construed 
favorably to insured, bearing in mind that policy must be read 
as a whole and that written word is entitled to preference over 
printed. Krohnberg et al. v. Federal Ins. Co. (N. Y.)........ 

(150) The three-fourths value clause as enumerated is within the contem- 
plation of the statute permitting standard form to be added to 
or modified and prevails over those provisions in standard form 
that are in conflict with its provisions. Springfield Fire & Marine 
Ins. Co. v. Dickey—Pheenix Ins. Co. v. Same (Okla.) 

(151) Application for reinstatement of lapsed policy, whereby insured _ war- 
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rants certain things, enters into and modifies reinstated policy, 
though application for insurance and original policy declared 
his statements representations and not warranties, in absence of 
fraud. Davidson v. Security Life Ins. Co. of America (Ore.). 


Provisions of statute that if insured and insurer fail to agree upon 
loss within ten days after notice, either party may demand ap- 
praisal thereof, becomes part of policy. Commercial Union Assur. 
Co., Limited of London, England, v. Schumaker (Ind.)........ 

Pertinent statutory provisions in force when policy takes effect become 
as much a part of conftract.as if embodied therein. Tinsley v. 
4®8tna Ins. Co. of Hartford, Conn 

Change in by-law by elimination of provision that in no event should 
company’s liability exceed market value of animal lost, held 
not to have had any effect on rights of parties involved. Brenn 
v. Farmers’ Alliance Ins. Co. (Kan.) 

Policy indemnifying against claims arising from maintenance and use 
of described automobile, and exempting company from liability 
for accidents occurring while car was driven by persons under 
16 years of age, was not so free from ambiguity as to exclude 
consideration of the practical construction by the parties, since 
it did not clearly state whether it covered accidents when car 
was driven by members of the insured’s family of legal age. 
Fullerton v. United States Casualty Co. (Iowa).. cove 

Where there is attached to policy in favor of mortgagee what is known 
as “New York standard mortgagee clause,’”’ which provides that 
interest of mortgagee shall not be invalidated by reason of any 
act of neglect on part of mortgagor, such agreement operates as 
separate and distinct contract on mortgagee’s interest and gives 
mortgagee such independent status as might authorize recovery 
by him on policy even though circumstances were such as would 
prevent recovery by mortgagor. Southern States Fire & Casualty 
Ins. Co. v. Napier (Ga.) 

Under statute application is not to be considered as part of policy or 
contract unless copy thereof is attached, therefore. statements 
made in application are not to be treated as warranties or 
covenants. Bankers’ Health & Life Ins. Co. v. Murray (Ga.).. 

There being five separate disconnected and unattached buildings in a 
farm group, policy placing various specific sums on each of four 
of them and additions thereto, does not cover the fifth; ‘“addi- 
tions” being used in its ordinary meaning of some structure 
physically attached to or connected with the building itself. 
Agnew v. Sun Ins. Office et al. (Wi8.)... cc eeecceccccccseens 

Policy insuring carriages against fire, “all while contained in one story 
metal roof. iron-clad building,” at one address did not render 
insurer liable for damages to carriage while in different shop 
undergoing repairs. Home Ins. Co. of New York v. McClaran 
et al. (Tex.) 

By-law of mutual fire company is held to mean that where policy is 
written on live stock, and risk on each head is not otherwise 
stated, each is to be regarded as separately insured for a 
numerically proportional part of entire amount. Brenn v. 
Farmers’ Alliance Ins. Co. (Kan.) 

In determining amount due for loss the true meaning of contract must 
be ascertained from all its provisions and not from literal or 
technical construction of an isolated clause. Commercial Union 
Assur. Co., Limited, of-London, England, v. Schumaker (Ind.).. 

Where holder of tontine policy, accumulation period of which expired 
on November 16th and which called for payment of death benefit 
if he died at 4 A. M. on such date, his estate could recover only 
cash surrender value whicly he had elected to receive and which 
would have been payable on November 16th and not the death 
benefit New York Life Ins. Co. v. Reese (Ala.). eeeese ‘ 

(179%) In action for damages occasioned by breach of agreement therein 
made for loan of money by insurer to insured, short declaration 
or count contemplated by section 61, c. 125, Code (Sec. 4815), f 
applicable and may be used—count charging breach in general 
terms and bill of particulars itemizing damages sufficiently state 
grounds of action—borrower is entitled to provision in loan agree- 
ment made under clause conferring right of renewal by such pay- 
ment of interest for such time as he keeps policy within period 
of maturity—loan agreement—renewal—cancellation of policy— 
damages Hubbard v. Equitable Life Assur. Soc. (W. Va.).... 

Where life policy contains provisions for right to borrow on security 
of policy in progressive sums creates collateral contract only, 
breach of which. by insurer, does not amount to repudiation, 
and when full loan value is exhausted it is not violation to re- 
fuse a loan to insured until prepayment of next falling due 
a Harn et ux. v. Missouri State Life Insurance Co. 

a . : oesecesecs . eres sscosvcessces 

Where insured deposited ‘a ‘“pald- up policy” with ‘the insurer as se- 
curity for a loan under an agreement, in case of default, for the 
continuance of the surplus of the insurance after payment of the 
debt for a term dependent on the cash value, or, if not so stipu- 
lated, for the cash payment of such value and the forfeiture 
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of the policy, the deposit was a pledge to which title remained 
in the pledgor with right in pledgee in case of default; to sell 
but not to confiscate—where insured deposited a “paid-up 
policy” with insurer as a pledge for loan under agreement for 
surrender or forfeiture of policy upon nonpayment of interest, 
such provision was void. Travelers’ Ins. Co. v. Lazenby (Ala.). 
Under policy stipulating company would loan amount stated in annexed 
table, other indebtedness being first deducted, loan value at end 
of fifth year was amount stated in table, less next annual 
premium, amount of prior loan indebtedness and interest on 
unpaid note. Estes v. Southeastern Life Ins. Co. (S. C.)........ 


VI. Premiums, Dues, and Assessments. 


(184) Statute prohibiting and penalizing rebates does not render void policy 
executed and: delivered, though insured has promised a rebate 
on premiums, nor is insured excused from paying such premiums, 
nor can he recover premiums paid. Landau v. New York Life 
Ins. Co. et al. (Mo.) 

Payment of premium to insurer’s authorized agent is * payment to in- 
surer. Denecke v. West et al. (Iowa) 

If there is any evidence tending to support plaintiff's theory of case, 
that Instrument in suit was given for valid indebtedness, and not 
as a mere cloak for transaction illegal, under statute prohibiting 
rebate of premium, case is for jury—evidence conclusively showed 
that instrument was given for illegal purpose to cover up rebating. 
Patten v. Miller (Mo.) 

Agent of company cannot sue in its own name for sum “due 
as premium on policy of insurance sold by the plaintiff to de- 
fendant.” Murphree Ins. Agency v. Pinnington (Ala.)........ 

Held that changing the method or basis of assessments thereby in- 
creasing the amount specified in policy to amount made on basis 
of actuaries tables, was in accord with policy, and not breach 
of contract, notwithstanding no notice of change was given. 
Richardson v. Security Life Ins. Co. (N. C.) 

Action for return of first premium is not a “suit upon an insurance 
policy” within Rev. St. 1911, art. 4744, providing that “suit upon 
insurance policies may be instituted where policyholder or bene- 
ficilary resides.”” Reliance Life Ins. Co. v. Robinson 

City marshals, obeying notice of comptroller to procure and file bonds 
in place of those written by defendant, which had rémoved its 
property from and discontinued its business in state cannot 
recover earned premium, it not being shown such notice 
terminated defendant’s liability on bonds. Greenspan v. South- 
ern Surety Co. (N. Y.) ° 

Insured cannot recover back premiums on life policy collected by” in- 
surer under claim of right. Richards v. Security Mut. Life Ins, 
Co. (Mass.) 

Trial judge properly sustained demurrer to petition; no breach of any 
material condition of policy is sufficiently alleged; where con- 
tract is void ab initio, insured, upon proper pleadings would have 
right to recover all premiums paid thereon; where risk has once 
attached under policy, there has been no fraud, recovery of all 
premiums paid cannot be Had because of breach of some-pro- 
visions of contract.. Farrow v. State Mut. Life Ins. Co. (Ga.). 

(214) Direction to change beneficiary to make it payable to insured’s estate 
for the purpose of assignment, together with delivery of original 
policy. constituted equitable assignment, though not formally 
made in writing. Citizens’ Bank v. Moore (Ark.)...... joe 


VII. Assignment or Other Transfer of Policy. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


(228) To accomplish forfeiture and cancellation of policy pledged by insured 
with interest as security for loan, it was indispensable that there 
be a demand for payment of loan and reasonable notice to in- 
sured, borrower and pledgor, of time and place of forfeiture. 
Stevens et al. v. Mutual Life Ins. Co. of New York (N. Y.)...... 

On facts stated insurer had no right arbitrarily to fix due date of loan, 
without request and without knowledge of insured to justify for- 
a>. Stevens et al. v. Mutual Life Ins. Co. of New York 
(N. ¥ 

(229) To accomplish forfeiture and cancellation of policy pledged by insured 
with interest as security for loan, it was indispensable that there 
be a demand for payment of loan and reasonable notice to in- 
sured, borrower and pledgor, of time and place of, forfeiture. 
Stevens et al. v. Mutual Life Ins. Co. of New York (N. Y.)...... 

Where an owner of property had instructed an insurance agent “to 
take his insurance and keep it up for him,” and the agent, after 
writing the policy which the company directed to be canceled, 
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arranged with another insurance company for insurance to take 
effect after the cancellation, the agent was the agent of the owner 
for the purpose of acquiescing in the cancellation, notwithstand- 
ing that the five-day notice thereof was not given as required by 
the policy. National Fire Ins. Co. v. Oliver (Tex.)........sssee8 

Statutory clause in fire policy providing that policy may be canceled 
by company by giving five days’ notice, but that unearned portion 
of premium shall be returned upon surrender, of policy is for 
benefit of assured and may be waived by him—where agent gives 
notice of his instructions to cancel policy and that he will call 
and take up and cancel in a few days, and when he does cal! for 
that purpose, assured voluntarily and unconditionally surrenders 
the policy, knowing that purpose of agent in taking it up is to 
cancel it, right of insured to treat policy as in full force and 
effect until company has paid or tendered him unearned premium 
is thereby waived. Liverpool & London & Globe Ins. Co., 
Limited, of Liverpool, Eng., v. Tharel et al. (Okla.) 


(230) Statutory clause in fire policy providing that policy may be canceled 


Tx. 


(A) 
(250) 


by company by giving five days’ notice, but that unearned portion 
of premium shall be returned upon surrender of policy is for 
benefit of assured and may be waived by him—where agent gives 
notice of his instructions to cancel policy and that he will call 
and take up and cancel in a few days, and when he does call for 
that purpose, assured voluntarily and unconditionally surrenders 
the policy, knowing that purpose of agent in taking it up is to 
cancel it, right of insured to treat policy as in full force and 
effect until company has paid or tendered him unearned premium 
is thereby waived. Liverpool & London & Globe Ins. Co., 
Limited, of Liverpool, Eng., v. Tharel et al. 

Where insured having paid eight premiums and borrowed full loan 
value, notified company when ninth premium was past due, 
amount of loan and interest thereon exceeded amount paid, to 
return amount of ninth premium and interest and to keep policy 
if he were required to have new certificate of health for rein- 
statement and company canceled policy, administratrix could not 
recover. Williams v. Inter-Southern Life Ins. Co. (Ky.)........ 

Policy conditioned to be void if insured’s interest were other than as 
stated, and not affected by executory contract by which trustee 
was to sell property and divide proceeds equally between insured 
and former wife, since it did not, until executed, affect owner- 
ship of property—agreement that if trustee under deed sold 
house, he should dispose of proceeds in certain manner, did not 
make his interest in the property anything other than sole owner- 
ship. Johnson et al. v. Williamsburgh City Fire Ins. Co. (Mo.).. 


375 


194 


662 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty, or Conditions. 


GROUNDS IN GENERAL. 


Statute providing that misrepresentations shall not avoid policy unless 
they shall have actually contributed to event, is, limited to appli- 
cation and examination and does not prevent defense that one 
signing application and examined was not the insured. Carter 
et al. v. Metropolitan. Life Insurance Co. (Mo.) 

In order to avail insurer as defense it must show not only that ‘state- 
ments were not true, but that they were willfully false, fraud- 
ulent and misleading and made in bad faith. Reserve Loan Life 
Ins. Co. v. Isom (Okla.) 

In order for misrepresentations made by insured in application to avail 
insurer as defense it must show, not only that statements were 
not true, but that they were willfully false. fraudulent, and 
misleading and made in bad faith. Reserve Loan Life Ins. Co. 
v. Isom (Okla.) 

Representations were binding, though insured did not read application 
before he signed it, where it was read to him and his ex- 
ceptions and declarations correctly recorded. Moriarty v. Metro- 
nolitan Life Ins. Co. (Ky.). 

Where insured warranted truth of statements in burglary policy 
schedule, statement therein that no application for such insur- 
ance had been declined .was strict warranty, although, when 
policy was issued. insured did not know that other insurance for 
which they had applied had been rejected. Feinstein et al. v. 
Massachusetts Bonding & Ins. Co. (N. Y.) 

Representations covenanted to be true will be voided by any variation 
which changes extent or character of risk. Mutual Life Ins. Co. 
v. Bolton (Ga.) 

Representations covenanted to be true will be voided by any variation 
which changes extent or character of risk. Mutual Life Ins. Co. 
v. Bolton (Ga.) 

Sole and unconditional ownership provision is valid and bi nding and 
breach would cancel policy. Georgia Home Ins. Co. v. Bennett 


(17) 


332 





Topical Index. 


— 


Stipulation that policy should not take effect unless premium was paid 
and policy delivered to and received by applicant during his 
lifetime and in good health, did not amount to warranty of good 
health, but only to a stipulation for delivery while insured was 
in apparent good health and free from such diseases as would 
= affect the risk. Lincoln Reserve Life Ins. Co. v. Smith 
(Ark.) ae 


Where policy made statements part of contract and application re- 
ferred to statements as representations, statements were repre- 
sentations and not warranties. Southern Surety Co. v. Barham 
(Ark. ° eeccccevee 

Statement of facts were representations not warranties, the untruthful- 
ness of which would not operate as forfeiture unless willfully 
made. Lincoln Reserve Life Ins. Co. v. Smith (Ark.).......... 


Where parties to fidelity contract make certain facts the basis of the 
contract, courts will not assume to correct understanding of 
parties as to materiality of such facts and where parties have 
stipulated that a fact is material, false representations of ex- 
istence or nonexistence of any such fact will avoid contract. 
Bank of Cotton Valley v. McInnis et al. 


False warranties will avoid policy without reference to materialty. 
Modern Order of Pretorians v. Davidson (Tex.)........ eee 


Under mortgage clause providing that mortgagee shall not be affected 
by any act or neglect of mortgagor or owner, mortgagee is 
justified in assuming that company had satisfied itself that policy 
is valid and that contract has followed the title of the property. 
Germania Fire Ins. Co. of New York v. Bally (Ariz.).......... 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Statute when applied to contracts made and to be performed outside 
of state. covering property within state is unconstitutional as 
depriving persons of liberty without due process of law. Hyatt, 
State Ins. Com’r, v. Blackwell Lumber Co. (Ida.) 


Where owner of automobile applying for fire insurance represented car 
was made in 1911, but matter was not known and agent examined 
and became satisfied for himself, it was no defense that machine 
was gm in 1908. Berryman v. Maryland Motorcar Ins. Co. 
(Mo. 


Where wife had legal title to property, company cannot assert that she 
was not “sole and unconditional owner” merely because property 
was bought with community funds. Germania Fire Ins. Co. of 
New York v. Bally (Ariz.) 

On facts stated the conveyance of title being a valid one, policy. ac- 
cording to its terms, was thereby rendered inoperative and void, 
though note to bank bore date of March th. transaction must, 
under evidence, be treated as having been in fact closed on 
March 5th, which is in facethe date shown on bill of sale and 
therefore discount included in note was not usurious. Spring- 
field Fire & Marine Ins. Co. v. Chero Cola Bottling Co. (Ga.).. 

In applying for burglary insurance, applicant in answering question 
as to previous losses through burglary and larceny, answer of 
which became warranty was required to disclose losses he had 
suffered while, in same business, under same name, though few 
days before such application was made he took partner into the 
business. Feinstein et al. v. Massachusetts Bonding & Ins. Co. 


MATTERS RELATING TO PERSONS SURED. * 


Under stipulation that if the age of ins#fed has been misstated, amount 
payable shall be such as premium would have purchased at cor- 
rect age, provided age at time insured is not over 60 years, 
where there was an innocent misstatement of age, recovery 
would not be barred because insured was over 55 or that policy 
was a limited payment one, on which, under company’s rules, 
age limit was 55 and that no such policies were issued by com- 
pany to persons over that age. Lincoln Reserve Life Ins. Co. v, 
Smith (Ark.) 

Applicant’s failure to qualify declaration was representation that he 
never had consumption, entitling company to. directed verdict 
where evidence showed that representation was not only false 
but material. Moriarty v. Metropolitan Life Ins. Co. (Ky.) ; 


False statement as to whether applicant has been attended or treated by 
physician is material to risk and will defeat recovery. Hughes 
v. Metropolitan Ins. Co. (M@.) 

Statute providing that no breach shall void policy unless breach con- 
tributes to bring about destruction of property, includes all 
promissory warranties, breach whereof could, in no event, con- 
tribute to or bring about loss, are not impliedly excluded from 
effect of statute. Merchants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. 
v. Southern Trading Co. of Texas (Tex.) 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. ' 


(308) Hemppenesy noncompliance with provision of policy unless a warranty, 
will not work forfeiture, if there was compliance at time of loss. 


Berryman v. Maryland Motorcar Ins. Co. (MO.).....e-seeeeeeeees 

(311) Where policy has attached what is known as New York standard ‘mort- 
gagee clause also provides that mortgagee shall notify company 

of any change of ownership which shall come to his knowledge, 
absolute conveyance of property by owner to one whose interest 

is not covered where mortgagee has knowledge of conveyance, 

but fails to notify company, renders policy void. Southern 
States Fire & Casualty Ins. Co. v. Napier (Ga@.)....seeeeeeeeees 
Where fire policy was rendered void by act of insured in leaving prop- 
erty unoccupied, mortgagee cannot recover on policy, their being 

no mortgagee clause thereon. Williams et al. v. Pioneer Co-Op. 

Fire Ine. Co. (N. Vi) cccccccccvcccccscsccccccccvsccvcces 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Provision in fire policy not found in standard form will not be enforced 
unless such provision is within exception named in section 3481, 
Revised Laws 1910. Fidelity-Phenix Fire Ins. Co. v. School 
Dist. No. 62 of Jackson County (Okla.) 5 

Where policy insured gin plant, including buildings and personal prop- 
erty, failure to operate gin during ginning season, as provided in 
promissory warranty clause voided policy as to buildings, but not 
as to personal property, unless breach increased the hazard or 
contributed to the loss—clause in policy covering gin plant, that 
policy should be void if building described become vacant or un- 
occupied for ten days, could mean no more than that building 
should be used for purpose of ginning during ginning season— 
no defense for failure to operate plant during season that crop 
was so short that plant could not have been operated without a 
loss. Avtna Ins. Co. v. Lewis (Tex.) 

Where tennat moved family and part of furniture from dwelling house 
about a month before it burned, intending to return later, and 
house was inspected almost daily and persons slept there four 
nights during such month, house was not a “family residence” 
within policy insuring house while occupied as such and void if 
house be “vacant or unoccupied” for 10 days. Williams et al. v 
Pioneer Co-Op. Fire Ins. Co. (N. Y.)...cccssccccccccccssccveseve 

Words “kept, used or allowed” in provision prohibiting keeping of gaso- 
line on premises mean that gasoline must not only be on premises, 
but must be there for keeping, or storing with some degree of 
permanence to violate policy. D. I. Felsenthal Co. v. Northern 
Assur. Co., Limited, of London (Ill.) 

In policies on personalty which from its character and ordinary use 
is kept continuously in one place, as merchandise, machinery in 
a building, household furniture, or stored goods, location of 
property is an essential element of risk, usually continuing war- 
ranty. Lesh v. Rock Creek Tp.: Farmers’ Mut. Ins. Co. (Ind.).. 

Where personality is such that its temporary removal is necessarily 
incident to its use, the case with farming utensils, buggies, etc., 
such use will be presumed to have been in contemplation of 
parties unless language of policy forbids. Lesh v. Rock Creek Tp. 
Farmers’ Mut. Ins. Co. (Ind.) 

Agreement to sell insured stock of goods if company would transfer 
insurance to, purchaser, not carried out because company refused 
to make transfer is nop change in interest or title or possession. 
aon Fire & Marine Ins. Co. v. Boren-Stewart Co. et al 
(Tex. ) oabeeeesee's cobb crcclesscheepeeeeeece 

Fact that insured knew ‘that ‘one holding lien "would file foreclosure suit 
against him if he did not meet obligation did not render 
filing of suit a commencement of foreclosure with knowledge 
of insured—change of interest does not result from execution of 
deed for property and placing it in_escrow with bank, where 
condition on which its delivery was to be made was unfulfilled 
and deed was not delivered by bank. Philadelphia Underwriters’ 
Agency of Fire Ass’n of Philadelphia v. Moore (Tex.)... 

Where insured sold dwelling house and executed deed to buyer with 
assignment of policy and he, being unable to pay purchase- 
money notes, reconveyed the premises to vendor, and after 
destruction of house by fire, assigned insurance policy back, 
if, when delivered from buyers to vendor, their deed became 
effective as a conveyance, it passed title within the meaning of 
the policy—stipulation that policy should be void on change of 
me was valid. Springfield Fire & Marine Ins. Co. v. Morgan 
CT OR). a acneces * eo eeeserecececcuccses 

Where insured and son “and daughter purchased property on contract 
and son and daughter executed quitclaim deeds before deed’ 
from seller was made, simultaneous passing of title from seller 
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to insured and from son and daughter and from them to 
insured did not change character of insured’s title. Georgia 
Home Ins. Co. v. Bennett (Ark.) ccc ccccscecccccccs 

Where policy contains what is known as the “ordinary” or “open” 
mortgage clause, any breach of contract which would cause lapse 
as against one insured, will operate to void policy as against 
mortgagee. Southern States Fire & Casualty Ins. Co. v. Napier 
(Ga.) 

In order that policy shall be terminated by reason of change of owner- 
ship, conveyance by owner must be to person who by terms of 
policy is not himself insured, mere acceleration of interest by 
direct conveyance did not work forfeiture. Southern States Fire 
& Casualty Ins. Co. v. Napier (Ga.).....ccceeceseeevcces eeteene 

Where seller under duly recorded conditional sale contract requiring 
buyer to insure did not know of buyer’s assignment of contract 
and insurer’s agent was put on inquiry as to ownership, there 
was no intent to deceive within the meaning of statute. Robbins 
et al. v. Milwaukee Mechanics’ Ins. Co. (Wash.)........ 

Where mortgaged property, two. days before the fire, was auctioned off 
by trustee’s sale to highest bidder, and the sheriff, as substituted 
trustee, entered memorandum of the sale in his sales book, and 
a week or ten days later, after the fire, the bidder requested 
sheriff to make deed to him, but bidder refused on demand to 
pay purchase price, there was no change of interest in the 
property within original owner’s fire policy covering it. Ogden 
v. Hartford Fire Ins. Co. (Mo.) 

Where it appeared that plaintiff had installed third party as his agent 
in charge of store, permitting him to conduct business in plain- 
tiff’s name as owner under agreement for stated salary and half 
interest as soon as profits amount to a certain sum, such agree- 
ment was one of employment and did not constitute assignment 
of interest in the property. Brown v. Franklin Fire Ins. Co. (Cal.). 
time of fire, there had been no change in title, it necessarily 
follows that there had been no change in right of possession, 
as distinguished from mere occupancy—change of possession 
contemplated by policy making it voidable on change without 
consent is change in lawful right of possession, as distinguished 
from mere occupancy—after contract for exchange of properties, 
which insured could not enforce and by which other party was 
not bound, insured might recover under policy, though other 
party had possession and had paid as much as one-fifth of 
agreed price—mere contract to sell does not affect validity of 
policy. Aetna Ins. Co. v. Aston (Va.) 

(329) Where fire policy on automobile warranted insured would not let ma- 
chine for hire without written permission, effect was that if 
machine was not in hire when burned. there was no forfeiture. 
Berryman v. Maryland Motorcar Ins. Co. (MO0.)......sseeeeeeee 

Policy by its terms avoided by a change in insured’s possession will 
not be annulled by illegal and fictitious seizure, where there was 
neither actual nor valid seizure of property. Whiteside et al. v. 
Lafayette Fire Ins. Co. (La.) 

(330) New mortgage on premises insured against fire, executed to consolidate 
others in hands of bank, does not void policy under incum- 
brance provision. State Central Sav. Bank v. St. Paul Fire & 
Marine Ins. Co. (Iowa) 

(332%) Where person, insured against liability for injuries caused by auto- 
mobile, has settled with person injured without previous written 
consent of insurer, latter is released. Kennelly v. London Guar- 
antee & Accident Co., Ltd. (N. Y.) 

(335) Where defendant alleged insured had failed to keep set of books, such 
failureedid not defeat right to recover, in view of statute, pro- 
viding that no breach of any warranties or conditions shall 
avoid policy unless such breach contributes to bring about loss. 
Merchants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. v. Southern Trad- 
ing Co. of Texas (Tex.) 

Rule of co-operative mutual company, limiting insurance on buildings 
to amount not exceeding two-thirds of cash value thereof, does 
not apply to insurance of other companies. Clover Crest Stock 
Farm, Inc., v. Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.).... 

In absence of a specific provision in policy, overinsurance does not work 
a forfeiture of policy. Springfield Fire & Marine Ins. Co. v. 
Dickey—Pheenix Ins. Co. v. Same (Okla.) 


MATTERS RELATING TO PERSONS INSURED. 


Where usual occupation of insured is mining superintendent, he is 
not deemed to have changed his occupation to that of timberman 
at time of accident, where, though he had been temporarily em- 
ployed as timberman for several weeks prior thereto, he had 
ceased such work when accident ene Midland Casualty 
Co. v. Anderson (Colo.) eocccecesscccece 

After risk has terminated by fire, insured’ s interest becomes a chose’ in 
in action, which he may assign without consent of insurer, not- 
withstanding clause forbidding assignment without such con- 
sent. Avtna Ins. Co. v. Aston (Va.) 
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Under policy, void if assigned before loss, mere agreement to assign 
it will not work forfeiture. A®tna Ins. Co. v. Aston (Va.)...... 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Where policy provided it should iapse in event of nonpayment of 
premiums and insured was presumed to be dead, after seven 
years’ absence, his estate could not recover on policy where no 
premiums had been paid during Ry period. Western & 
Southern Life Ins. Co. v. Nagel (Ky. 

On facts stated the company was left in rine attitude of relying on 
agent as ultimate paymaster, and it cannot defeat action on 
policy because insured did not pay note. Taylor et al. v. 
Farmers’ & Bankers’ Life Ins. Co. (Kan.)..........+. 

Where life policy made first day of each month due date for premiums, 
insurer’s permitting insured to give order on paymaster for 
premiums to be deducted from pay on later date was extension 
of credit until such later date—omissions of servants of insured’s 
employer other than paymaster were imputable to insured—there 
could be no forfeiture for nonpayment where insured died in 
interval between due date and date to which credit was extended. 
Continental Casualty Co. v. Vines (Ala.) cocves 

Agreements for forfeiture of policy for nonpayment of premiums are 
as enforceable by insurer. Travelers’ Ins. Co. v. Lazenby 
(Ala. 

Provision in fire policy issued since enactment of law providing standard 
form that “in case the assured fails to pay premium notes or 
order at the specified time, this policy shall cease to be in force, 
etc.,”” not being in accord with standard form provided by law 
of this state, will not be enforced. Fidelity-Phenix Fire Ins. Co. 
v. School Dist. No. 62 of Jackson County (Okla.) 


It appearing that part of last premium was paid after time limited in 
policy and to soliciting agent, without receipt, signed by officer 
of company, and not appearing that premium was received by 
company, recovery will be denied. Gibson v. New York Life 
Ins. Co, (Wash.) 

Where insurer before canceling policy for non-payment of premium 
gave due notice of date when premium would fall due. of due 
date of note, of intention to cancel unless it was paid. and of 
willingless to reinstate policy if premium and note were paid, or 
premium and interest on note. insured having died after can- 
cellation, full amount of policy is not due. Darby v. Equitable 
Life Assur. Soc. of the United States (La.)........cceeceeeeees 

Where insured failed to pay third premium, which was paid from loan 
value of policy, and he died shortly after fourth premium became 
due, when loan value in excess of indebtedness was less than 
enough to pay fourth premium, there could be no recovery on 
policy, which lapsed on default for more than one month in 
payment of fourth premium. Meserole et al. v. Southwestern 
BOO BD. CID. CHORD occcccvcnsececccsvcctsesccocevecscestecsecsy 

Provision for the purchase of paid-up additions, in case dividends are 
not taken in cash, applies only where insurance is being kept in 
force and where insured is in default for nonpayment of pre- 
mium, dividends are applicable to payment of such premium. 
Mutual Life Ins. Co. of New York v. Breland (Miss.) 

Where through non-payment of premium, policy became paid-up, 
sured could not demand cash surrender value. Mutual Life 
Ins. Co. of New York v. Breland (Miss.).........cceceeeeseceees 

By statute life policies are unforfeitable after they have been in force 
three years, having then a cash surrender value—in absence of 
expert showing to contrary, court will assume that calculation 
of surrender value after three years. as made and agreed to in 
life policy, is correct. Darby v. Equitable Life Assur. Soc. of 
the United States (La.) 

Plea was not defective in not expressly charging that any portion 
of surplus or dividends had in fact been set aside or placed to 
to credit of policy, since it would be presumed that company 
had complied with its contract to declare dividends and ascertain 
and set apart surplus annually. Mutual Life Ins. Co. of New York 
Wo BIBCRDS CHEIBD.) ccc cciccceccvccsorercseccscvevcbessvesroseivvee 
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Estoppel, Waiver, or Agreements Affecting Right to Avoid or For- 


feit Policy. 


Unconditional ownership provision may be waived by company and will 
be so considered if agent had knowledge that insured’s interest 
aoe * sole and unconditional. Georgia Home Ins. Co. v. Bennett 

Ark > 

Company may waive any provision in policy intended for tts benef, 
it may cancel for breach or waive forfeiture by acts as well as 
‘oem National Life Ins. Co. of the United States v. Clayton 

a. 


Where agent of foreign company agreed with insured that she would 
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be given notice of falling due installment notes executed for 
premium on five-year policy company was estopped from in- 
sisting of forfeiture through her failure to pay one of notes, 
where agent did not notify. Woolfolk v. Home Ins. Co. (Mo.).... 
Agent with authority to issue policies had authority to waive condi- 
tions. Schwabacher Bros. & Co., Inc., v. Orient Co. (Wash).... 
Managing agent had no authority to waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
ROR. EGE) nacga cca Ceres noskat names er uses Mneas a eeens ceca 
President of life company could not waive right of company in his own 
behalf. Estes v. Southeastern Life Ins. Co. (S. C.)............. 
Stipulation in policy that no waiver of any of the provisions shall 
have effect unless written upon or attached to policy is legal 
or binding contract and insured cannot claim waiver or estoppel 
based upon knowledge of agent that policy is being violated. 
Martin v. First Nat. Fire Ina. Co. (LiG.)...ccccccccccccccccccsee 
Policy written in name of administrator ‘is notice to insurer of insured’s 
qualified interest, so that policy is not void because of clause 
therein, declaring forfeiture if interest be other than sole 
ownership. Holland et al. v. Doke (Ark.)...... ccc eeecccvcccces 
Knowledge of agent is knowledge of company— if applicant makes 
false statement to medical officer, without knowledge of agent, 
company is not bound, since medical examiner is employee and 
not agent—statute—if agent knows that certain representations 
of applicant are false, mere fact that applicant subsequently 
communicates them to medical examiner, who is not» an agent 
but employee, does not release company from imputation to it 
of knowledge of its agent—statute must be strictly limited to 
actual knowledge of agent and, is unaffected by issuance of 
special instructions by company impressing agents w:th necessity 
= oer ne for all facts. Hughes v. Metropolitan Ins. 
Mi =—GG) wes coecuscessones codecescstcvesneseseeesduce 
Managing agent had no “authority to ‘waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
Same becomes act of company. Federal Life Ins. Co. v. White- 
re ey SER eRe 
Unconditional ownership provision may be waived by company and will 
be so considered if agent had knowledge that insured’s interest 
was not sole and unconditional. Georgia Home Ins. Co. v. Bennett 
CAPE.) ccrccsvecccccatesceoves eecccccce 
Evidence that insurer’s agent knew. of ‘condition ‘ot “title” and of in- 
terests of other parties when he delivered policy and accepted 
premiums was competent to show insurer’s knowledge. Spring- 
poe Fire & Marine Ins. Co. v. First Nat. Bank of Taloga 
(OleIR.)  ccccncpcemeccccvecccese eccccscccgeccccsccccscces 
While insured entered upon automobile ‘elevator with/consent of em- 
ployee of garage company, latter was not agent of defendant in- 
surer. Losie v. Royal Indemnity Co. (N. Y.)....cceesccesceecsee 
Insured being unable to read English, insurer cannot, in absence of 
fraud, rescind policy because its agent, whose duty it was to 
fill out application and who knew insured had undergone opera- 
tion within a year, wrote in no exception, but a mere check- 
mark in blank. Stanulevich v. St. Lawrence Life Assn’. (N. Y.).. 
Managing agent had no authority to waive condition arhounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
BORE COMI) 66. cccdc cease tect v AU ssEses ne eee TEEs 0 enewes gence 
Where real estate is conveyed without indorsement on policy of in- 
surer’s consent to transfer, a parol agreement of general agent 
of insurer to continue policy in force until consent slip could be 
attached thereto is binding on insurer. Greentaner et al. v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (N. Y.)......... ee nee 
Written permit given after issuance of policy “to secure other insur- 
ance,” prepared by secretary of company, who had notice of 
other insurance on property, includes insurance theretofore as 
well as thereafter obtained. Clover Crest Stock Farm. Inc., v. 
Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.).....ccccceesccees 
Where policy stipulated that premiums were due on the first of each 
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month and that acceptance of renewals should be optional with 
company, company need not accept premium after first of month 
and after insured has been killed, though company’s collector 
had for several months been in the habit of calling at insured’s 
office later than ist of month and collecting premium. Yett v. 
Oregon Surety & Casualty Co. (Ore.).....ccceeesceeeeeeseceveees 
Company may waive any provision in policy intended for its benefit, 
it may cancel for breach or waive forfeiture by acts as well as 
ton) National Life Ins. Co. of the United States v. Clayton 
Insurer waives right to forfeiture where with knowledge of facts en- 
titling it to forfeiture it requires insured, in compliance with 
provisions of policy, to do some act or acts incurring trouble or 
expense. Tinsley v. Actna Ins. Co. of Hartford, Conn. (Mo.).... 
Company was estopped from setting up as defense facts and circum- 
stances concerning condition of title of property, interest, etc., 
of which it had knowledge at time of issuance of policy. Sprin- 
field Fire & Marine Ins. Co. v. First Nat. Bank of Taloga (Okla.). 
Where insurer after loss inadvertently demanded payment of premium, 
demand was not a waiver of insured’s breach by securing other 
insurance which entitled insurer to forfeit the policy. Taylor 
et al. v. National Union Fire Ins. Co. (Tenn.)......... ° 
Any declaration or course of action by company which treats "policy, 
which company could declare forfeited because of breach, as 
valid and subsisting policy, which declaration or course of action 
is relied or acted upon by insured, will constitute a waiver. Na- 
tional Life Ins. Co. of the United States v. Clayton (Okla.)...... 
Where insurer after knowledge of insured’s misrepresentations retained 
premium for more than a year and did not offer return until 
after suit, misrepresentations were waived. Commercial Union 
Assur. Co., Limited, of London, England, v. Schumaker (Ind.).. 
Where insurer demands or accepts payment of premium with knowledge 
of breach by insured which would warrant forfeiture, it is liable 
on policy. Taylor et al. v. National Union Fire Ins. Co. (Tenn.). 
Insurer which accepted premium from last purchaser of premises with 
knowledge of transfers and that purchaser desired to continue 
insurance did continue policy, which provided it should be void 
for change of title increasing hazard—insurer cannot assert 
there was no proper assignment of policy from vendor to pur- 
chaser. State Central Sav. Bank v. St. Paul Fire & Marine Ins. 
CO. CEOWE) sc vocoerccciveseseccercrovecresresendveceeeeceseees 
Where holder of policy “not authorizing delayed payments customarily 
paid at dates subsequent to those specified, the acceptance of 
payment after due and after injury to holder was a waiver and 
holder could recover on policy, having paid last amount. not as 
reinstatement, but as dues in regular order. Hawkins v. Wood- 
TOM «OTIGORE ATR TREO) occ cccccrereccvascccvescesesecosoces 
Managing agent had no authority to waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
SCORE £6605 de Od OS Ge kc hV SADE GM.S oC SU EES boo DUES NORE Cle bs 0 
Where insurer retains note given for premium on fire policy and con- 
tinues to endeavor to collect such note, insurer is estopped from 
setting up failure to pay said note as defense to aetion on policy. 
Fidelity-Phenix Fire Ins. Co. v. School Dist. No. 62 of Jackson 
SIOGY SEU) CFS ec cwwaewee 6065055600 0R0v ves Mee Door ivebenesuies 
Company waives right to forfeiture for breach of condition making 
policy void upon change of interest, where, with knowledge of 
breach, it treats policy as valid by inducing insured to go to 
some expense in furnishing proofs—provision in blank proof that 
furnishing thereof to insured or making up of such proofs is not 
a waiver of any defense insurer may have does nodt affect a 
waiver, where insurer treats policy as valid. Tero Petroff & Co. 
Dey eee Be SO, Ss oboe ccceesccedeeeecssoees 
Company does not waive any defense it may have against "policy “by 
ae a loss. Tero Petroff & Co. v. Equity Fire Ins. Co. 
OWE) ccccccccccccccccsccccsnececesccceceserecceecccesectocces 
Signing of contract whereby insurer does not waive conditions by in- 
vestigating cause of fire and ascertaining amount of loss does not 
protect insurer against waiver, where with knowledge of facts 
entitling it to forfeiture, adjuster required insured to incur trouble 
and expense. Tinsley v. Aitna Ins. Co. of Hartford, ‘Conn. (Mo.). 






Risks and Causes of Loss. 
MARINE INSURANCE. 


(412) “Stranded” means that vessel must remain stationary for a time 


and implies a settling of vessel and an interruption of voyage 
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under extraordinary circumstances. Amok Gold Mining Co., 
v. Canton Ins. Ollice, Ltd. (Cal.}...cccccssccccccccccccccccccce 188 
(413) Where vessel encountered storm which carried away some of her sails 
and rendered her unmanageable, such storm was proximate 
cause of loss though she afterwards stranded near destination 
and was sold. Amok =“ Mining Co. v. Canton Ins. Office, Ltd. 
(GOED ‘vssies awe sage ccalbon ood ceveeccaceccesccoesecoce BOM 
Where plaintiff's vessel. was, insured against fire, and fire broke out 
beneath freight cars loaded with explosives, which exploded, 
causing another fire, which in turn caused a great explosion. 
damaging by concussion, the vessel, about one thousand feet 
away, plaintiff could not recover on policy since fire was not 
proximate cause of damage. To warrant recovery on marine 
fire policy, fire must reach the vessel or come within such 
proximity to it that damage, direct or indirect, is within reason- 
able probability. Bird v. St. Paul Fire & Marine Ins. Co. 
GS Ted vcccvcaccncesepsecvechncespneantasenn dadasebewdeswedee se 481 
(419) Insurance applies to thefts when property is in hands of carrier, and 
not while in insured’s wagon. put for the night, on account of 
freight office being closed, in stable operated by corporation 
hiring out trucks and having no public truckman’s license. 
Krohnberg et al. Vv. Federal Ins. Co. GH, Tideivccccesesvcvsesecss 428 


(B) INSURANCE OF PROPERTY AND TIITLBES. 

(400) It being competent for parties to agree that policy shall be incontest- 
able after one year, where they do so agree and insured dies 
after one year, even actual or willful fraud is no defense against 
beneficiary—where accused and two others conspired to defraud 
company by securing policy in name of nominal beneficiary, for 
benefit of conspirators on life of man who was then ill, and policy 
was issued through fraud in medical examination, and one con- 
spirator took assignment of policy from nominal beneficiary, he 
was not a good-faith purchaser, and was not entitled to benefit of 
incontestability clause—public policy requires that incontest- 
ability clause be limited to legitimate policies actually taken out 
by insured for protection of his named beneficiary. People v. 
Alexander et al. (NM. Yideccweccciccevicccnctscdcvedttssccoesesese 536 


(421) Where fire spreads to insured building and there causes an explosion 
insurer is liable for all damage. Bird v. St. Paul Fire & Marine 
Tei Ge CIR. Biden cccccvcedeus ccccccessestvsaneasann seuehursans 481 
(425) Competent for company to insert clause in contract insuring against 
theft of personal property, limiting liability to cases where there 
are visible signs of entry or where there is direct proof of theft— 
in absence of clause limiting liability to cases where there are 
visible signs of entry or where there is direct proof of thefy to 
construe policy as requiring such proof violates rule of con- 
struction of uncertain or ambiguous language, if it be such, 
against party that drew contract. Wolf v. Attna Accident & 
Liability Co. of Hartford, Comm. (N. Fudecccscvccccvsecccccce 310 
(428) Mere negligence on part of insured does not prevent recovery on “fire 
policy, one of the objects of which is to protect insured from 
losses due to carelessness. Todd et al. v. Traders’ & Mechanics’ 
Ime. Co. ot GJ. CURR Jc veccccccse dee Fieeecisesieccteasceseedes 475 
Insurer is not liable for fraudulent loss due to intentional destruction of 
property by insured or to such reckless and inexcusable negli- 
gence as tends to show fraudulent purpose or design. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.)...........+. 475 
(429) Insurer is not liable for fraudulent loss due to intentional destruction of 
property by insured or to such reckless and inexcusable negli- 
gence as tends to show fraudulent purpose or design. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.)............ 475 
Corporation cannot recover from insurer loss of goods occasioned by 
incendiarism of beneficial owner of practically all of corporate 
stock who would receive all insurance money collected—that 
mere nominal stockholders whose stock equitably belonged to 
beneficial owner of practically all corporate stock had nothing 
to do with latter’s incendiarism in destroying insured property 
does not enable corporation to recover for such loss from insurer. 
D. I. Felsenthal Co. v. Northern Assur. Co., Limited, of London a 
CED cvvcccrcectvceusdeped cevhebnnapurtenrdewentesneestacedhsce 5 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(485) Policy providing that insurer would not be liable for injuries occa- 
sioned by making alterations in buildings, held not to relieve 
insurer of liability for injuries to servants, injured by falling of 
roof that was being constructed in place of one that had been 
burned. “Syracuse Malleable Iron Works v. Travelers’ Ins. Co. : 
CH: Fidecacvadecsecccescveventonee sestssbensé wocvccccccsccccccccs AES 

Where employee of railroad contractors was injured, partner of con- 
tracting firm, who reimburses railroad for judgment recovered 
against it because of such injury, sustains a “liability imposed 
by law” within meaning of insurance policy. Black Mountain 
R. Co. et al. v. Ocean Accident & Guarantee Corp. (N. C.)...... 318 
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Policy indemnifying plaintiff against claims for damages on account 
of bodily injury accidentally suffered by any person by reason 
of ownership, maintenance or use of described automobile, 
covered injuries arising from driving of car by insured’s son, 
since when owner turns car over to members of family he may 
be held liable on theory that they act as his agents and rep- 
resentatives—fact that insured’s son was of legal age did not 
avoid liability of insured. Fullerton v. United States enw 
Co. CIOWO) coscccccscess cane 

Where president of corporation, ‘its ‘employee under Workmen’s “Com: 
pensation Act, when injured, was engaged in personal superin- 
tendence of manual and mechanical operations of corporation, 
premium paid by company’s insurer being based on pay roll in 
which president’s remuneration was not included, he could not 
recover—president, also director, who owned half the capital 
stock, must be presumed to have assented to contracts made by 
company’s treasurer, who also owned but one share less than half 
the stock, where business was conducted as partnership owned by 
two, brothers. Cashman’s Case (Mass.)......seeeesecesesseeves 

Under policy insuring employer against loss from injuries to servants 
engaged in road making to be conducted at S, employees need 
not be at work all the time at S., but work must be incident to 
that work and does not include person +; Ce — 
residence. Hungerford v. Bonn et al. (N. Y.). 

Engineer in charge of caterpillar engine used to pull * disc harrow “at 
night, would be “operating farm machine” within policy of in- 
surance covering employees engaged in “general farm work, 
excluding operation of farm machinery;’”’ but deceased, who 
was assisting by means of lantern in harrowing. and had nothing 
to do with engine at time of accident, would not. Maryland 
Casualty Co. v. Industrial Accident Commission et al. (Cal.).... 

Policy against liability imposed by law on insured, contractor for car- 
pentry and mason work on telephone company’s building, and 
resulting from negligence of contractor or subcontractor engaged 
in work, did not cover accident to passenger in street through 
negligence of employee of independent contractor. Wilson v. 
London Guarantee & Accident Co.. Limited (Cal.). 

Casualty ,insurance policy to cover all employees “legally employed” 
does not cover persons employed in violation of law as to age. 
Waterman Lumber Co. v. Beatty (Tex.) 


LIFE INSURANCE. 


Ordinary life policy, in absence of provision, regarding death of in- 
sured by legal execution as punishment for crime, does not in- 
sure against death by such means—statute providing incontesta- 
bility does not change public policy of state so as to permit 
recovery for death by legal execution. American Nat. Ins. Co. 
v. Munson (Tex.).... eeccccecce 

Suicide statute is applicable to a8Ssessment companies—fraternai order 
cannot by contract embodied in policy provide that smaller 
amount should be paid in case of suicide. Gates v. Knights 
Templars & Masonic Mut. Aid Ass’n (MO.).....ccceecceesecees 

Nominated beneficiary of policy or certificate containing no provision 
as to effect of suicide may recover where assured, being of 
sound mind, takes own life, insurance not being procured with 
intention of committing suicide. Jackson v. Loyal Addition Ben. 
Ass’n (Tenn.) 

Despite statute providing that no conviction shall work forfeiture of 
estate, beneficiary named in policy who feloniously kills insured 
to accelerate due date of policy and collects money, cannot re- 
cover proceeds—life company’s liability on policy is not canceled 
because beneficiary named in policy feloniously kills insured. 
Murchison et al. v. Murchison et al. (Tex.)......cceccecceceees 


ACCIDENT AND HEALTH INSURANCE. 


Where insured had punctured pimple on his lip whereby infection was 
induced resulting in death from inflammation of the brain, pro- 
duced by staphylococcus aureus, infection was result of an ac- 
cident, an accident being something unforseen, unexpected, ex- 
traordinary; an unlooked for mishap. Lewis v. Ocean Accident 
& Guarantee Corp., Limited, of London, England (N. Steves 

While. strictly speaking. a means may be accidental only when dis- 
associated from any human agency, such interpretation is not 
recognized in law of accidental insurance, but any event occurr- 
ing without the expectation of person affected must be considered 
“accidental” though it would not have happened but for voluntary 
act. Grosvenor v. Fidelity & Casualty Co. of New York (Neb.).. 

4451) Under policy exempting insurer from liability for disability caused 
by cerebral hemorrhage, where insured accidentally fell, striking 
his head and rupturing blood vessel in his brain causing cerebral 
hemorrhage, which caused partial paralysis and total disability 
for eight weeks, could not recover. Order of United Commercial 
Sewvereee GS RARER. FV. Demme CUO ye cickiccvcdccecsercsssene BAO 
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Clause limiting insurer’s previously expressed liability, where injury or 
loss “results from or is contributed to by any poison, disease, 
infection,” etc., such limitation applies only to disease or infection 
from which deceased was suffering prior to or at time of accident. 
Finucane v. Standard Acc. Ins. Co. (N. ¥.)....cccccrcecvccvece 603 

(454) Policy construed to promise death benefit when death resulted from 

sickness as well as when it resulted from accident. Phillips v. 
Duluth Casualty Asa’n (Mimn.)....cccccccccccccesccccccccccces 287 
(455) To come within policy insuring against death resultng from ‘Injuries 
received “through external, violent, and accidental means” it is 
not sufficient that result should be accidental, but means should 
also have been accidental, or, if cause of injury was voluntary 
act, its effect must have been unusual and unexpected—death 
occurring from breaking of pimple with gold scarf pin causing 
infection was held to be due to “external, violent and accidental 
means.” Lewis v. Iowa State Traveling Men’s Ass’n. (U. S.).... 141 
Holder of accident policy suffered sunstroke while on street car on way 
to work suffered an accident within the meaning of the policy 
which is something unusual, unforseen and unexpected. Elsey 
v. Fidelity & Casualty Co. of New York (Ind.)........eseeeeeees 394 
“Accidental means” is used to denote accidental cause, and in case of 
sunstroke, if same was suffered while insured was engaged in 
his usual avocation or going about his affairs in ordinary manner 
and did not intentionally and voluntarily subject himself to intense 
heat calculated to produce sunstroke, with knowledge that it 
would probably occur, then sunstroke was suffered from ‘“‘acci- 
dental means” within the meaning of the policy. Continental 
Casualty Co. v. Clark (OKIa.)....cccccccccccccccccccccsccccces 
Under policy covering injury by external, violent and accidental means, 
insured, who while pulling a tire from an automobile slipped 
and fell when it suddenly ‘loosened. sustained an accidental 
injury from an accidental, external and violent means. Lick- 
leider v. Iowa State Traveling Men’s Ass’n (Iowa).........+.-+- 668 
(456) Death occurring through breaking of pimple with pin causing infection 
-—insurer not exempted from liability by provision that it should 
not be liable for accidental death “resulting wholly or partially, 
directly or indirectly from local or general infection’ except when 
such infection results from a visible or open wound. Lewis v. 
Iowa State Traveling Men’s Ass’n. (U. S.)..... ccccccccesce BAS 
(458) Certificate exempting insurer from liability for death caused by “gasses 
* accidentally or otherwise * * * inhaled,” exempts 
seasaiils in case of asphyxiation, regardless of whether death is 
voluntarily or involuntarily; an accident death being of necessity 
involuntary and unintentional. Jones v. Hawkeye Commercial 
Men’s As@n Ot Bl. (TOWR) «ccc ccccccccnvccsccvcscccsccescsseucne 613 
(464) Where only 10 per cent is payable for injury intentionally inflicted, 
only such amount can be recovered, where injury was inflicted by 
insane person, who understood physical nature and consequences 
of act, although he did not know it was morally wrong. Rider 
v. Preferred Acc. Ins. Co. of New York (N. Y.).....ccceeceeees 282 
(466) If accident was proximate cause of drowning, nature of accident was 
immaterial on question of liability. Kinsey v. Pacific Mut. Life 
Ina. Co. of Californian (Cal). cccccccccccccctcsescsseccccceses 256 
Where insured was beaten by footpads and there was evidence that in- 
ternal effects caused kidney trouble, which progressed from 
stage to stage until he died, the jury was justified in finding 
that death resulted directly and independently of all other causes 
through the injury. the thread of causation not*being broken. Bel- 
lows v. Travelers’ Ins. Co. of Hartford, Conn. (Mo.)........... 268 


405 


XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANCE. 

(481) Right to sell as well as right to abandon must be determined by vessel’s 
master in light of facts available and he cannot await develop- 
ments before deciding what to do—mere fact that vessel on 
which goods were shipped was repaired after being sold did not 
establish that sale was unnecessary. Amok Gold Mining Co. v. 
Canton Ins. Office, Ltd. (Cal) cccccccccccccccccscccccscsccos 108 


(B) INSURANCE OF PROPERTY AND TITLES. 


(499) Error to instruct verdict for sum not to exceed three-fourths of value 
of property, the measure of damages being the cash value of the 
property destroyed at time immediately preceding loss. Liver- 
pool & London & Globe Ins. Co. v McLaughlin (Okla.)........ 592 
Under statute providing that, where there is partial damage to property, 
insured is entitled to recover amount “equal to damage done to 
the property,” the measure of damages for partial loss by fire 
is the difference between reasonable value immediately before the 
fire and reasonable value immediately thereafter. Tinsley v. 
4itna Ins. Co. of Hartford, Conn. (MO.)....cccccccccccvccsccecs 596 
Where property was partially destroyed, amount expended by insured 
in repairing property will not be taken as measure of damages, 
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Tinsley v. Aitna Ins. Co. of Hartford, Conn. (Mo.) 

(501) Under provision that company shall not be liable for more than three- 
fourths of actual cash value of insured property, company’s 
liability for damages is not affected by fact that insured had 
offered to sell property for less than ts actual value. Detroit 
Fire & Marine Ins. Co. v. Boren-Stewart Co. et al. (Tex.)........ 

(504) Under mortgagee clause providing that mortgagee is not affected by any 
act or neglect of mortgagor or owner, mortgagee need not pro- 
rate where owner without his knowledge or consent obtains addi- 
tional insurance notwithstanding that mortgagee clause provides 
that loss shall be prorated where additional insurance is taken 
out. Germania Fire Ins. Co. of New York v. Bally (Ariz.).... 

Employment of mechanics for more than fifteen days under standard 
policy is waived, Where notice was given to secretary of company 
of such employment and thereafter and before the loss company 
levied assessments, which were paid. Clover Crest Stock Farm, 
Inc., v. Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.)........-- 

Right to prorate insurance under standard policy must be pleaded, 
but where loss exceeds total insurance, provision is not applicable. 
Clover Crest Stock Farm, Inc., v. Farmers’ Reliance Mut. Fire 
Ins. Co. (N. Y.) 

Where fire policy did not contain pro rata clause, insured may recover 
whole amount, although there was concurrent insurance on 
property. Tinsley v. Actna Ins. Co. of Hartford, Conn. (Mo.).... 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(612) Where after due notice insurer refused to defend action by employee 
against insured on ground of nonliability, as it had not been 
notified of accident, but thereafter notified insured that em- 
ployee’s action could be settled for $150, half of which it offered 
to pay. which offer was not accepted by insured. insurer was 
liable to insured for full amount of judgment of $3,000 thereafter 
recovered by employee against insured, insured not being bound, 
by any duty to mitigate damages, to settle for $150 and then 
litigate whether it was insurer’s duty to defend or pay. Carthage 
Stone Co. v. Travelers’ Ins. Co. (Mo.). 

Policy indemnifying surgeon against loss from “Viability imposed by 
law” on account of bodily injuries suffered by patient in con- 
sequence of any “malpractice, error, or mistake,” etc., covered 
judgment for damages obtained by patient for injury due to 
surgeon’s failure to remove all gallstones and all causes of 
disease under special agreement. Sutherland v. Fidelity & 
Casualty Co. of New York (‘WABD.)..cccccccccccsccvccccccscccnes 

(618) Where company refused to defend suit as specifically agreed and insured 
had to employ attorneys aud others to defend, insured could re- 
cover obligations so incurred, although not yet paid, regardless 
of a no-action clause in policy providing that no action should lie 
against insurer except to recover money actually expended, be- 
cause assured could not have supposed that insurer would breach 
its contract at the outset—it could not recover railroad fare 
and hotel bills expended by an investigator, where competent 
investigators could have been employed at place where investiga- 
tion took place. Western Indemnity Co. v. Walker-Smith Co. 
( Tex.) 

Indemnity policy, binding insurer to defend any suit against insured 
to enforce claim for damages covered by policy, whether ground- 
less or not, required insurer to defend every action in which 
complaint showed claim for damages. Greer-Robbins Co. v. 
Pacific Surety Co. (Cal.) 

Though policy limited liability to loss actually sustained and paid in 
money in satisfaction of judgment after trial on issues, com- 
pany was liable where it, having undertaken defense of action, 
withdrew therefrom and repudiated its obligation to defend. 
Fullerton v. United States Casualty Co. (Iowa) 

Where mining company contracted to hold lessor of machinery free 
from loss from injuries to employees. and insurance company’s 
attorney and lessor settled actions against mining company and 


lessor. lessor and insurer each paying half, insurer was liable to 
mining company for money paid to lessor under its contract. 
Harnden et al. v. Southern Surety Co. (Mo.) 

Where liability insurer, notified of suit, refused to defend and in- 
sured suffered default and had motion to set aside denied, on 
appeal, in action against assured, court cannot make contract 
of insurance for him covering liability, nor assist him to avoid 
effects of his own neglect to defend, though policy provided 
he would not interfere with litigation. Wilson v. London Guar- 
antee & Accident Co., Limited (Cal.) 


LIFE INSURANCE. 


Where policy is tontine, semitontine, or tontine in its character, state- 
ments as to prospective surplus of profits will be regarded as 
estimates rather than definite promises to pay. Lwuellen et al. 
v. New York Life Ins. Co. (Mich. 

Where application for 20-payment tontine policy provided ‘that ‘at “end 
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of tontine period policy should participate in surplus “as may 
then be apportioned by the (insurance) society,” society could 
not arbitrarily fix upon sum of money, less than real surplus 
and apportion it as such—society held bound to issue additional 
insurance in certain sum at end of tontine period—duty of com- 
pany to keep record of surplus arising on tontine policy which is 
trust fund. Thomas v. Equitable Life Assur. Soc. (Mo.) 


(E) ACCIDENT AND HEALTH INSURANCE 


(527) Insured could not have double indemnity for loss of finger when car 
window closed on him. National Life & Accident Ins. Co. v. 
Henderson (Ark.) 

Taxicab operated by common carrier is a “public conveyance” within 
an accident policy providing double liability for injuries sus- 
tained “while in or on public conveyance provided by common 
carrier” notwithstanding that, when it is rented by a passenger, 
he is entitled to its exclusive use. Anderson v. Fidelity & 
Casualty Co. of New York (N. Y.)....-.. Tecccccccesccece 

Not only use made of elevator but also its construction is an important 
factor in determining whether it is a passenger elevator within 

« accident policy—that garage company at times permitted persons 
to ride on its elevator as it did insured at time he was injured 
did not necessarily change character of elevator or estop insurer 
from claiming that it was freight elevator in action against it on 
policy providing for double indemnity for injury sustained in 
passenger elevator. Losie v. Royal Indemnity Co. (N. Y.) 

Under policy undertaking to pay indemnity in case of death from 
injuries within 90 days from accident and in cases when injuries 
received shall wholly and continuously disable and prevent in- 
sured from performing ‘‘any and every kind of duties pertaining 
to his occupation,” period of which indemnity is payable in case 
of death is disability to perform any substantial part of insured’s 
business, for when one is disabled from performing those sub- 
stantial acts which characterize his occupation, common and 
subsidiary acts, such as opening letters and nominal and clerical 
duties, cease to pertain to it. Bellows v. Travelers’ Ins. Co. of 
Hartford. Conn. (Mo.) 

Although policy recited insurer was “manager. of cigar store, office ‘and 
counter duties only’’ it covered his occupation also as to selling 
soft drinks as well as cigars. National Life & Accident Ins. Co. 
v. Henderson (Ark.) ececccccccccccccs 

Insured killed by sudden starting of automobile while he was cranking 
same was not “in” or “on” the automobile within policy pro- 
viding for double indemnity for injuries sustained while in or 
on private conveyance. Turner v. Fidelity & Casualty Co. of 
New York (Mo.)......... eccccece 


Notice and Proof of Loss. 


Under policy indemnifying employer against actions by employees for 
injuries requiring as condition precedent to liability that im- 
mediate notice be given of injury, employer could not recover 
in absence of such notice, notwithstanding no technical for- 
feiture was provided for.in policy. Phenix Cotton Oil Co. v. 
Royal Indemnity Co. (Tenn.) 

Mortgagee is not required to furnish proof of loss and failure to do 
so does not affect his interest. Germania Fire Ins. Co. of New 
York v. Bally (Ariz.) 

Employer could not recover in absence of notice, although notice was 
given insurer as soon as employer’s local agent and manager 
reported to employer—employer could not recover, in absence of 
immediate notice, though insurer was not injured by delay. 
Pheenix Cotton Oil Co. v. Royal Indemnity Co. (Tenn.) 

While proofs of death were not conclusive evidence of facts stated 
therein, they furnish some evidence of facts and are prima facie 
evidence in behair of insurer. are Loan Life Ins. Co. v. 
Isom (Okla.) ... eccccccscccs 

Statement of insured in proof of loss as “to “nature of illness, is prima 
facie, but not conclusive, proof of nature of illness. Union Mut. 
Aid ‘Ass’n of Mobile v. Carroway (Ala.). 

Death certificate is not proof of any disease suffered by insured. prior 
to death and is conclusive only of fact of death. Askey v. 
New York Life Ins. Co. (Wash.)..... 

Proofs furnished company, while not conclusive evidence of facts 
therein stated and subject to be explained or to proof that such 
statements are incorrect, furnish some evidence of facts therein 
stated and are prima facie evidence in behalf of insurer. 
serve Loan Life Ins. Co. v. Isom (Okla) 

(555) Evidence was such that it devolved upon jury and not court to deter- 
mine whether written notice of accident given 35 days after its 
occurrence was timely—provision that condition therein shall be 
waived except by written indorsement signed by designated 
officer, does not apply to conditions to be performed after occur- 
rence of loss or of event upon which loss may be predicated. 
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Cc. 8S. Brackett & Co. v. General Accident, Fire & Life Assur. 
Corp., Limited (Minn.) 

(658) Sworn statement by insured after destruction ‘of property as to 
amount of insurance on property does not invalidate policy, 
where insurer’s agent, knowing of additional insurance, pre- 
pared statement, there being no intent by insured to deceive. 
Tero Petroff & Co. v. Equity Fire Ins. Co. (Iowa).. 

(559) Where policy provided for physician’s reports every 15 days during 
continuance of disability for more than a month, such reports 
were not necessary, where defendant repudiated lability because 
of kind of sickness from we insured was suffering. Rosenbaum 
v. National Acc. Soc. (N. Y.) ecccccccccce 
of loss is not waived by answer setting up other grounds of de- 
fense, nor by denial of liability by insurer under policy sued on. 
upon other grounds, unless shown by evidence that such liability 
was denied by insurer within time fixed by policy for making 
proofs. North British & Mercantile Ins. Co. v. Lucky Strike 
Oil & Gas Co. 

(560) Proof of loss is not waived by answer setting up other grounds of de- 
fense, nor by denial of liability by insurer under policy sued on. 
upon other grounds, unless shown by evidence that such liability 
was denied by insurer within time fixed by policy for making 
proofs. North British & Mercantile Ins. Co. v. Lucky Strike 
Ol BD GOS CO. (ORB) cevvcccsvccccvscsvecccesvssovcessessveseve 


XV. Adjustment of Loss. 


(670) Where insurer’s letter demanding appraisement and naming appraiser 
was addressed to the insured in care of his attorney. five-day 
period given insured for appointing an appraiser would not begin 
until he actually received letter. Commercial Union Assur. Co.. 
Limited, of London, England, v. Schumaker (Ind.)............ 

(674) Complainants were not bound by award and precluded from seeking 
to have it set aside because before hearing or decision upon their 
actions at law, or their suit in equity they withdrew and retained 
amount paid into court—evidence warranted conclusion that 
award was unjust, inequitable and grossly inadequate, entitling 
complainants to have it set aside. Shepard et al. v. Springfield 
Fire & Marine Ins. Co. et al. (R. I 

(676) Where insured had equal right with insurer to demand an appraisal 
of loss and failed to exercise it, he is estopped from relying upon 
insurer’s failure to do so. Commercial Union Assur. Co., Limited, 
of London, England, v. Schumaker (Ind.).... 

Insurer’s letter to insured suggesting compromise, containing express 
statement that its suggestions regarding avoidance of appraise- 
ment should not be taken as waiver of its demand, did not waive 
demand. Commercial Union Assur. Co., —— of London, 
England, v. Schumaker (Ind.). 

(578) Where insurer demands appraisement. of loss and insured defaults, 
failing to appoint an appraiser within time required by statute, 
amount of loss that was admitted by insurer becomes ascer- 
tained amount. Commercial Union Assur. Co., Limited, of Lon- 
don, England, v. Schumaker (Ind.) ... 

(579) Under policy providing that for total disability insured was to be paid 
at certain rate per month, but that payment was not due until 
final proof of total disability. where insured thought he had 
practically recovered and he and his physician so reported, com- 
pany accepted report and settled according to claim in full and 
insured signed release, there could be no recovery for future con- 
sequences of injury. General Accident, Fire & Life Assur. Corp., 
Limited, v. Harris (Miss.). seeccece 

(579) Plaintiff alleged and proved to the satisfaction of jury that “by oral 
agreement his loss was adjusted at $335, that, being unable to 
read English, he signed a paper fixing the loss at $250, jury 
found and had right to find that document claimed to be written 
contract was not a contract—he was not barred from suing by 
acceptance and retention of payment. Mathias v. State Farmers’ 
Mut. Hail Ins. Co. (N. 5 


XVI. Right to Proceeds. 


(581) As mortgagee in possession of livery barn, defendant insured it for 
$1,000, charging premiums paid to rents and profits of barn. 
For loss of barn by fire, defendant received draft for $1,000 pay- 
able to himself and plaintiff, the owner of property. Under facts 
presented, it is held that trial court should have directed verdict 
for plaintiff for insurance. Thress Vv. Zempel (N. D.) 

(582) Where lease covering land, mills and machinery and embodying option 
to purchase, was made, mortgagee bank indorsing consent, and 
fire policies, pursuant to lease, were made out in names of lessor, 
bank, and lessee, and property was damaged by fire, lessee’s 
assignee having exercised option to purchase is entitled to in- 
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surance money. Carnation Lumber & Shingle Co. v. Tolt Land 
Co. et al. (Wash.) 

(583) Clause empowering company to pay to any relative by blood or con- 
nection by marriage or to any other person appearing to insurer 
to be equitably entitled to proceeds by reason of having incurred 
burial expenses does not give one who has paid premiums right 
to enforce payment thereunder; such payments being in legal 
contemplation made by insured. Prudential Ins. Co. of America 
V. Ritehey (Imd.).ccccsccccccccescesccccccccsessceccecssecseces 

(586) Where policy does not permit of change, beneficiary has vested interest. 
Protective League Life Ins. Co. v. Downing et al.—Downing et al. 
Ve DOWRING (MG. ) oc cccdcccscecccccccescscccccccececovscsceesese 

Wife, beneficiary, who joined in application for policy, took same into 
her possession and paid all premiums, takes a vested interest. 
Neary v. Metropolitan Life Ins. Co. et al. (Conn.).... 

Life policy of bankrupt, payable to wife, unless exempt by state statute, 
passes to trustee, in bankruptcy, where bankrupt, without con- 
sent of wife, had right to substitute another beneficiary. 
re Jones (U. 8S.) 

Wife, beneficiary, does not lose her interest in policy by permitting her 
assignment as security to creditor of husband, and their reas- 
signment to her by creditors is not a diversion of assets by hus- 

Exemption is personal privilege which may be waived, but which exists 
until assured or some one authorized to do so for him, waives it. 
Charles Hing v. Joe Lee et al. 
ee fraud of creditors. Harriman Nat. Bank v. Hulet et 
al. (U. 8.) 

On the facts stated, insurance policies on life of bankrupt which were 
fully paid and which yielded annual dividends did not pass to 
the trustee, where they had all been borrowed upon to their full 
loan value, and interest on the loans exceeded dividends. 
Williams et al. (Pa.) 

That husband paid premium on life policy assigned to wife, does not 
affect here title to policy as against husband’s trustee in bank- 
ruptcy—mere doubt will not defeat wife’s claim—suit against 
bankrupt’s wife, to whom insured had been assigned is properly 
dismissed, where there was nothing to show that at time of 
assignment defendant was insolvent. Longbottom v. Emery et 
al. (Pa.) 

Provisions and by-laws or constitution of association concerning the 
way in which change of beneficiary may be made are for benefit 
of association and may be waived—where association pleads 
willingness to pay proper one of two rival claimants, depositing 
the money in court and asking that they be required to interplead 
it waives condition of policy requiring change in beneficiary to be 
made in specific manner. Frakes v. Brotherhood of Locomotive 
Firemen et al. (Mo.) 

Where insured attempted to change beneficiary from mother “to wife 
and made certificate before notary public to such effect, but failed 
to return for cancellation and for issuance of new policy, and 
insurer paid money in court and asked that the two beneficiaries 
interplead, condition as to methods of change of beneficiary was 
waived and wife was entitled to fund. Frakes v. Brotherhood 
of Locomotive Firemen et al. (MO0.).......ccceccccccccccccscecees 

Under Bankruptcy Act insurance policies, exempt by laws of state, 
do not pass to trustee in bankruptcy. Elledge v. Sumpter et al. 

Mere fact that general creditor of deceased served notice on insurer that 
assignment of policy to claimant was fraudulently made to avoid 
payment of debt did not constitute any lien, claim or right 
against moneys payable under policy nor against —— O'Neill 
v. Mutual Life Ins. Co. of New York et al. (Utah).......sseeeee 
(Tenn.) 

Exemption is personal privilege which may be waived, but. which exists 
until assured or some one authorized to do so for him, waives it. 
Charles Hing v. Joe Lee et al. : 

Life policy of bankrupt, payable to wife, unless exempt by state statute, 
passes to trustee, in bankruptcy, where bankrupt, without con- 
sent of wife, had right to substitute another beneficiary. 
re Jones (U. 8.) 

Wife, beneficiary, does not lose her interest in policy by permitting her 
assignment as security to creditor of husband, and their reas- 
signment to her by creditors is not a diversion ‘of assets by hus- 
“oe of creditors. Harriman Nat. Bank v. Huiet et 
al. (U. 8S. 

Under statute, construed in connection with Section 3455, all premiums 
paid by insured in excess of $500 in any one year are recoverable 
wea by creditors. Harriman Nat. Bank v. Huiet et al. 

On the facts stated, insurance policies on life of bankrupt which were 
fully paid and which yielded annual dividends did not pass to 
the trustee, where they had all been borrowed upon to their full 
loan value, and interest on the loans exceeded dividends. In re 
Williams et al. (Pa.) 

(593) Assignment of fire policy need not be in writing. - Greentaner et al. 
v. Connecticut Fire Ins. Co. of Hartford, Conn. (N. Y.) 
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XVII. Payment or Discharge, Contribution, and Subrogation. 


(595) Provision in policy requiring insured to repair property in case of 
partial loss, and coinsurance clause, being in conflict with statute 
are ineffectual. Tinsley v. Actna Ins. Co. of Hartford, Conn. 


(Mo.) 

(602) To justify infliction upon insurer under statute penalty for vexatious 
refusal to pay loss, there must be some substantial evidence that, 
defense has not been made in good faith. but to harass or vex 
claimant. Berryman v. Maryland Motor Car Ins. Co. (Mo.).... 

Code imposes damages and attorney’s fees upon company that does 
not pay loss within time provided in policy, whether or not such 
failure is due to bad faith. Germania Fire Ins. Co. of New 
York v. Bally (Ariz.) 

Under statute damages and attorneys’ fees may be imposed upon insurer 
withholding money on indefensible ground of change of posses- 
sion. Whiteside et al. v. Lafayette Fire Ins. Co. (La.) 

(603) Insured’s release purporting all actions on policies and causes of action, 
or which releases every claim, cause of action, or right of action 
whatever upon any and all claims that plaintiff and his wife had 
from beginning of world to the day of said releases, were not re- 
leases of actions on policies simply, but of all actions of every 
kind and character, and all rights concerning policies. Woodbury 
v. United States Casualty Co. et al. (Ill 

Where automobile is damaged and insurance company partially re- 
imburses owner for loss suffered. owner, who subrogates insurer to 
his rights against company responsible for damage to amount of 
such reimbursement, does not, by such subrogation, assign his 
right of action for damages, and can sue therefor in his own 
name. Wyker v. Texas Co. (Ala.) 


XVIII. Action on Policies. 


(609) Lloyds’ Association doing business in state by issuing policies signed 
by numerous underwriters may, under statute, be sued in its dis- 
tinguishing name and individual underwriters may be joined— 
their liability to insured is that of partners, in view of statute 
making members of unincorporated companies individually liable 
in suits against such companies and article 6126, excepting 
business of insurance from limited partnership laws, though 
policy limited liability of each one to certain percentage of loss— 
where attorneys in fact have executed a bond to pay off any 
judgment against company, every member of company was bound 
by joint and several judgment in favor of insured. Merchants’ 
& Mfrs. Lioyds’ Ins. Exch. et al. v. Southern Trading Co. of 
Texas (Tex.) 

(611) Where insured had parted with his entire title to property before fire, 
he could not recover on buildings burned, a -lgss ing essential 
to recovery. Connecticut Fire Ins. Co. v. Smith (Ky.) 

(618) Under statute as to venue of suits against corporations, a foreign in- 
surance corporation is suable either in county where cause of 
action arose or in any county where it has agent for transaction 
of business. State ex rel. Standard Fire Ins. Co. of Hartford, 
Conn., v. Gantt, Circuit Judge (Mo.) 

Evidence examined and held sufficient to sustain finding that company 
waived its right to declare forfeiture. National Life Ins. Co. of 
the United States v. Clayton (Okla.)...... candes 

(616%) Where judgment against insured exceeds insurer's liability, insurer 
must either provide required supersedeas bond on appeal, or pay 
the agreed liability. Seessel v. New Amsterdam Casualty Co. 
(Tenn) 

(622) Under terms of contract no suit could be brought on policy after six 
months from time right of action accrued, to complete right of 
action it was necessary that satisfactory proofs of death be made 
by beneficiary to insurer or its authorized agent, and such proofs 
were made when affidavits were submitted on or about Novem- 
ber 1, 1916, to agent of the company showing that person who 
died on February 14, 1916, was the insured. Bankers’ Health & 
Life Ins. Co. v. August Sl 8 oS ce eenece 

(623)If insurer was estopped to plead time limitation by its promises “to pay 
policy, estoppel was removed when insured was notified that in- 
surer denied liability and would contest, and upon receipt of such 
notice insured had reasonable time in which to commence action 
—limitation being removed, insured’s suit was not brought 
within reasonable time, where it was not brought until two years 
and eight months after such notification—fact that insurer was 
garnished by creditor of insured pending settlement of loss and 
refused to settle loss while garnishment proceeding was pending, 
did not amount to waiver of time limitation. Gilbert v. Globe 
& Rutgers Fire Ins. Co. of the State of New York (Ore.) 

(624) Though under Code party in possession of insured property, who was 
to receive assignment of policy, might have sued in his own name, 
his failure to do so would not bar recovery for his benefit. 
4@tna Ins. Co. v. Aston (Va.) 


(31) 





Topical index. 


TT 


(627) Incorporated Iowa insurance association, maintaining no regular agents 
in Missouri, although it issued certificates of membership to 
Missouri residents, held not to be doing business in that state, 
so that service could be made on superintendent of Missouri 
insurance department. Tomlinson v. Iowa State Traveling Men’s 
Ass’n (U. 5S.) 

y Though by-laws of incorporated traveling men’s association obligated 
every member to use his influence further in the interest of asso- 
eiation, members who voluntarily induced others to join are not 
agents, and do not represent association to extent that service 
of summons on them would be binding on it—service on super- 
intendent of Missouri insurance department in accordance with 
local statutes cannot, on theory of convenience to members be 
deemed to give jurisdiction over association. Tomlinson v. Iowa 
State Traveling Men’s Ass’n (U. 8S.) 

Where foreign insurance corporation filed its consent with commis- 
sioner to service of original notice upon him in its behalf, he 
became its agent for that purpose. New Hampshire Fire Ins. 
Co. v. Utterback, District. Judge et al. (Iowa) 

Complaint to recover for destruction of farming utensils, buggies, etc., 
in described barn and shed, which alleged property was not de- 
stroyed there, but did not allege barn or shed was usual place 
of keeping it, was insufficient as failing to show property de- 
stroyed was covered by policy. Lesh v. Rock Creek Tp. Farmers’ 
Mut. Ins. Co. (Ind.) 

Allegation that defendant failed and refused upon demand to join 
plaintiff in making proof and ascertaining loss, charges a waiver 
and insurer’s right to appraisal and also maturity of claim. 
Commercial Union Assur. Co., —— of London, England, v. 
Schumaker (Ind.) ... eocccccccccccccccsewce 

Complaint alleging benefit certificate. was in full force on member’s 
death was not demurrable because it failed to allege generally 
that all conditions had been complied with, noncompliance being 
a matter of defense. Messick v. National Council of Knights 
and Ladies of Security CWaah.) .cccccccvccvccccccccsceesccoccce 

To draw up count, free from appropriate demurrer, on bond assuring 
employee’s fidelity as to duties that had been or were to be 
stated during currency of bond in writing by employer to in- 
demnitor, pleader should have incorporated allegations that at- 
tributed claimed pecuniary loss to act of larceny or embezzle- 
ment in duties defined in writings mentioned. Illinois Surety 
Co. et al. v. Donaldson (Ala.) 

Complaint by assignee who has paid premiums, alleging assignment 
and making policy part of complaint, does not state cause of 
action where policy forbids assignment. Prudential Ins. Co. of 
America v. Richey (Ind.)........csseeee0. 

Insurer, seeking to avoid payment of full amount “of loss because ot 
concurrent insurance, must specially plead such defense. Tinsley 
v. A®tna Ins. Co. of Hartford, Conn. (Mo.) 

Waiver is intentional relinquishment of known right and an allegation 
in reply of waiver of right of company to defend on ground 
of insured’s alleged misrepresentations of facts, is insufficient, 
where it fails to allege insurer’s knowledge of such representa- 
tions. Commercial Union Assur. Co., Limited, of London, 
England, v. Schumaker (Ind.).......... PPOeTeTeTIre Te errer Try ye 

Paragraph of insured’s reply to insurer’s answer charging material 
misrepresentations regarding insured automobile, alleging that 
insurer’s agent examined it and knew its condition before apply- 
ing for policy, held sufficient to charge insurer with knowledge. 
Commercial Union Assur. Co., Limited, of London, England, v. 
Schumaker (Ind.) 

Where insurer alleges certain specific breach ‘of warranty, in that in- 
sured falsely stated he did not have heart trouble, it cannot 
introduce evidence as to apoplexy or other warranties. Kinsey 
v. Pacific Mut. Life Ins. Co. of California (Cal.). esses 

Where health policy limited benefit for illness or caused by la “grippe 
to two weeks in each year, fact that illness for which benefit 
was demanded was la grippe, or resulted therefrom was defensive 
matter to be pleaded and proved by insurer. Union Mut. Aid 
Ass’n of Mobile v. Carroway (Ala.) ene 

Complaint alleging that plaintiff duly performed all terms and con- 
ditions of agreement on its part to be performed, denied by an- 
swer, plaintiff, to obtain relief sought, must prove allegation so 
put in issue. Pan-American Trading Co. v. Insurance ‘se of 
North America (N. Y.) 254 

Nothing appearing on face of petition to disclose fraud on which con- 
tract was founded and the same being susceptible of formal proof 
without showing as to its legality, defense of its legal nonexistence 
was not available under general denial. Carter et al. v. Metro- 
politan Life Ins. Co. (Mo.)... eccccccccccccese 

In suit wherein certain payments were recited where defendant set up 
contract of adjustment fixing recovery at smaller amount was 
not error to permit plaintiff to introduce evidence of fraud in 
execution of such contract, although no fraud had been alleged. 
Mathias v. State Farmers’ Mut. Hail Ins. Co. (N. D.) 
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In action on indemnity bond assuring fidelity of employee as to duties 
that had been or might be stated in writing by employer to in- 
demnitor, failure to offer evidence of writings precluded any 
right to recover. Illinois Surety Co. et al. v. Donaldson (Ala.).. 

That insured’s death resulted from wound with own razor does not 
change presumption that wound was accidental and burden is 
on defendant to show that it was not result of accident. Balti- 
more Life Ins. Co. v. Fahrney (Md.). eecccnccesseccens 

Defense of being under effect of intoxicating liquor is affirmative and 
burden is on insurer. Bowers v. Great Eastern Casualty Co. 
CPA.) ccccccccccccccccsccceccceccessevecccscsseccesecscccecccees 

Insurer has burden of proving suicide to escape liability on policy where 
death could have resulted either from homicide or suicide, Aitna 
Lite Ime. Co. V. Week? CAPR Je ccvccccccscccccvccccccccescccce 

Plaintiff has burden of proving that ship stranded—-where insurer 
contended that consignee refused to accept goods burden of proof 
was on it. Amok Gold Mining Co. v. Canton Ins. Office, Ltd. 
(Cal.) eocecccocccccccesceescees 

Burden of proof of larceny is on plaintiff, * requiring only support of 
preponderance of evidence. Wolf v. Aitna Accident & Liability 
Co. of Hartford, Conn. (N. Y.)........+- 

Burden was on insurers to show they were relieved from liability “by 
act of insured alleged to have caused fire. Todd et al. v. Traders’ 
& Mechanics’ Ins. Co. et al. (Mass.) aeoeans 

Insurer having limited its liability to double indemnity for injuries 
occurring in passenger elevators only, insured must be assumed 
to have full knowledge of such condition. Losie v. Royal In- 
Gemnity Co. (N. Y.decce ceoccs e ° e 

In policy which provides ‘‘each consecutive. full "year “which ‘this policy 
shall be carried without default in payment of premium therefor 
shall add 10 per cent to the indemnities payable under part II, 
but total of such additions shall not exceed 50 per cent” held 
that additional indemnity provided for being for benefit of in- 
sured, it is incumbent on beneficiary to show that the payment 
of premiums were made sae default. Continental Casualty 
Co, v. Clark (Okla.)......... occccccsnccccccs ° 

Death from “accidental carbolic acid or toxic poisoning,” burden was 
upon plaintiff to produce evidence showing that death was ac- 
cidental and not suicidal. Grosvenor v. Fidelity & Casualty Co. 
of New York 

Death caused by escaping g ras will be presumed to have been accidental. 
Jones v. Hawkeye Gouamercial Men’s Ass’n et al. (Iowa) 

Burden was on plaintiff to show that mare was killed by lightning. 
Carpenter v. Security Fire Ins. Co. (Iowa) 

Report on reverse side by physician and inspector, not signed by in- 
sured, was no part of application and its omission would not 
render such application REeereee Moriarty v. Metropolitan 
BaEO TRE, CO... CEP} cccs.c 

Not error to refuse to permit ‘offic 
policy would have been issued at as low a rate for both occupa- 
tions. National Life & Accident Ins. Co. v. Henderson (Ark.).... 

Evidence that insurer’s agent promised to take care of policy and 
deposit it in his safe is competent testimony on question of 
delivery of policy. Johnson v. Farmers’ Ins. Co. (Iowa) 

Insured’s son could testify that he mailed deed to his father of his own 
interest. Georgia Home Ins. Co v. Bennett (Ark.)......eeeeeeee 

Where change of title is claimed to avoid policy, possession of prospec- 
tive purchasers under their agreement to purchase, in case 
company would transfer insurance is immaterial, except as 
throwing light upon question of change of title. Detroit Fire 
& Marine Ins. Co. v. Boren-Stewart Co. et al. (Tex.).....se00- 

Evidence as to insured’s monthly earnings was admissible as going to 
show that insured continued his employment until death. Con- 
tinental Casualty Co. Vv. Vimes (Alad.).....cccescsevecscceceeceece 

Where it was claimed that assured failed to disclose that he suffered 
from tuberculosis, it was error to admit on question of good 
faith, declarations tending to show that he believed he was suffer- 
ing from pneumonia—evidence as to character of insured for 
truth and veracity was properly admitted. Askey v. New York 
Life Ins. Co. (Wash). .ccccoccccvccccccves secs 

That insured in setting fire to grass on own premises without ‘permit 
violated statute may be considered as evidence of negligence in 
his actions on fire policies covering buildings burned. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.) 

Evidence tending to show suicide or motive of insured in killing him- 
self is admissible. Skala v. New York Life Ins. Co. (N. M.).... 

In action for injury sustained on train, testimony of trainmen as to 
whether complaint was made to them at time of accident was 
properly rejected. Holt v. Great Eastern Casualty Co. (Utah).. 

In absence of evidence that second policy was in force when insured 
died, such policy was not admissible in action on first policy for 
purpose of apportioning ae Continental Casualty Co. v 


Evidence examined and held that proof of ‘fact ‘that “blank * torms of 
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proof of death were delivered to physician by local agent of 
company was improper in that a. evidence was irrelevant. 
Skala v. New York Life Ins. Co. (N. 

Statement in proof of loss by insured as a nature ‘of “Sliness “is “ad- 
missible against him to show such nature. Union Mut. Aid Ass’n 
of Mobile v. Carroway (Ala.) oe 

Production of policy and introduction in evidence “thereof by assignee 
is sufficient evidence of assignment. Greentaner et al. v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (N. Y.) 

Evidence that it was custom among life companies to have confidential 
correspondent in each locality to report on condition of applicants 
inadmissible. Commonwealth Life Ins. Co. v. Thornton (Ky.).. 

Evidence that insured called by telephone local office of company after 
accident, later called at local office and had conversation with 
agent, who promised to look after insured’s interest and that in- 
sured at such time made payment on premium, was admissible 
on question whether company waived written notice of accident 
and loss, and alleged breach of warranty concerning statements 
in application. Holt v. Great Eastern Casualty Co. (Utah.)...... 

Evidence showed insured made false statements precluding recovery. 
Hughes v. Metropolitan Ins. Co. (Me.)........ 

Defense being release and surrender of policies, evidence’ held to ees 
such release and surrender were made and were not induced by 
fraud. American Cent. Life Ins. Co. v. Smith (Tex.) 

Evidence showed waiver by agent of condition of forfeiture in fire 
policy so that insured could recover in spite of purported cancel- 
lation and of increased hazard known to agent. Camden Fire 
Ins. Ass’n v. Grubbs et al. (Ark.) eccccce 

Evidence insufficient to show that vessel ever reached. ‘destination— 
evidence sustained finding that goods covered by policy were 
under deck at time of loss so as to warrant recovery—evidence 
insufficient to show that consignee refused to accept delivery. 
Amok Gold Mining Co. v. Canton Ins. Office, Ltd. (Cal.)........ 

Testimony of plaintiff’s wife that property was owned by husband and 
herself and that she notified agent of this fact and that agent 
agreed to insure property in name of her husband was sufficient 
proof of plaintinff’s ownership. Prichard v. Connecticut Fire Ins. 
Co. of Hartford, Conn. (Mo.) cocccsccccccecesce OF 

Necessary for insurer to show that accident occurred as consequence 
of insured’s use of intoxicants. Bowers v. Great Eastern Casualty 
Co. coccccee 163 

Evidence held to support recovery on life policy as against “insurer's 
contention that insured committed suicide. A®tna Life Ins. Co. 
v. Wepfer (Ark.) eeeecosenee Smt 

Competent for parties to detach rider and modify contract by agree- 
ment that unearned premium should stand as insurance for com- 
pensation for injuries for remainder of insurance year, also held 
that evidence in case supports theory that such agreement was 
made. Blanton v. Kansas City Cotton Mills Co. (Kansas City 
Casualty Co., Garnishee) Lubek v. Same—Myers v. Gardner 
(Kansas City Casualty Co., Garnishee) (Kamn.).......sseeeeees 

Evidence held to sustain verdict for insured on accident policy as 
against insurer’s contention that he was injured as result of 
violation of law ‘in assaulting another. Continental Casualty 
Co. v. Chase (Tex.) 

Where company seeks to avoid payment of full amount. of policy be- 
cause of change of occupation by beneficiary or insured, evidence 
held sufficient to sustain finding that usual occupation of in- 
sured was mining superintendent, that given upon issuance of 
policy, though temporarily employed as timberman for several 
weeks prior to accident, he had ceased working as such before 
accident. Midland Casualty Co. v. Anderson (Col.) 

Evidence sufficient to sustain finding that insured was drowned and 
did not die from heart trouble. Kinsey v. Pacific Mut. Life Ins. 
Co. of California (Cal.) 

Insufficient to show loss or disappearance of article insured, but suffi- 
cient to show loss under circumstances which not only support 
inference of theft. but which, even if not excluding possibility 
of mistake, are strong and persuasive that theft was committed 
—that diamond was placed in particular receptacle from which 
only plaintiff and his wife were authorized to remove it and 
that they did not remove it thereafter, its removal was by some 
unauthorized person, sufficient proof of felonious intent, the 

policy not requiring visible signs of entry or direct ee 
v. AStna Accident & Liability Co. of Hartford, Conn. (N. 

Evidence sufficient to sustain finding that company waived ste “right 
to forfeiture of policy on account of breach. Tero Petroff & Co. 
v. Equity Fire Ins. Co. 

Evidence examined and held that trial court should have directed ver- 
dict for appellant and that evidence is insufficient to sustain 
verdict and judgment. Skala v. New York Life Ins. Co. (N. M.). 

Evidence insufficient to show that life policy applied for by deceased 
was ever issued. Straight v. American Life Ins. Co. (iowa).. 

Jury finding that garage automobile elevator in which insured was 
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riding on return trip, after taking automobile to second floor, 
was not a passenger elevator within accident policy providing for 
double indemnity for injuries sustained while riding in passenger 
elevator, held not contrary to law and against weight of evidence. 
Losie v.‘ Royal Indemnity Co. (N. Y.)....cccescesvesecccccseces 

Evidence sustained finding that insurer consented to settlement and 
waived its right to continue defense to judgment in court of 
last resort. Harnden et al. v. Southern Surety Co. (Mo.)...... 

Plaintif€ whose automobile was insured against damages from col- 
lision and who showed that radiator had to be replaced was 
entitled to judgment for at least nominal damages and dis- 
missal of complaint was improper. Wilson Bryant Co., Inc., v. 
Agricultural Ins. Co. of Watertown (N. Y.).....ccceeeeeceecevees 

Evidence examined and found insufficient to support judgment ren- 
dered. North British & Mercantile Ins. Co. v. Lucky Strike Oil & 
Gas. Co. (Okla.) 

Accident policy requiring accidental injury by firearms to be ‘establishea 
by eyewitness, though limitation might be waived when insurer 
was satisfied that discharge was accidental, limits insurer’s 
exemption from liability t¢é cases where accident is not established 
to insurer’s satisfaction—insurer cannot make himself nal Judge 
of merits of claim—that death was accidental held established 
under policy requiring accident to be proven to insurer’s satis- 
faction—enough must be testified to by eyewitnesses to show 
operating cause of injury. or that there was an operating cause 
to which accident might fairly be attributed—wife was “eye- 
witness’”’ when she saw insured before his death. three minutes 
ner injury. Ellis v. Interstate Business Men’s Acc. Ass’n 
(lowa) 

Evidence held to show conclusively that ‘insured committed suicide 
intentionally by use of carbolic acid—evidence that insured had 
at other times given directions as to collection of life policies 
in case of death, similar to those given just previous to his death 
in absence of proof of disease likely to produce sudden death, 
held not to disprove suicide nor weaken conclusiveness of evi- 
dence thereof. Texas Life Ins. Co. v. Childress (Tex.) 

Evidence sufficient to warrant jury in finding beyond all reasonable 
doubt that insured corporate property was destroyed by fire at 
instigation of stockholder who was beneficial owner of all stock 
and would ultimately receive every dollar of insurance money 
recovered. D. I. Felsenthal Co. v. Northern Assur. Co., Limited, 
of London (IIl.) 

Action on binder on paintings alleged to have been destroyed by fire, 
evidence held to show that plaintiff did not possess works of 
some of painters whose names appeared upon his list of titles 
and painters submitted to insurer’s agent. Allison v. Firemen’s 
Ins. Co. of Newark, N. J. 

Evidence that plaintiff called up defendant’s agents and was told that 
they would send an adjuster to see him, that man came to him 
and said he had been sent by defendant’s agent and was their 
adjuster is prima facie evidence that such man was defendant’s 
adjuster. Grossman v. American Ins. Co. (Mo.)........+-. 

Written agreement to accept a less sum was interposed, evidence “held 
to show that plaintiff's signature to agreement was obtained by 
fraud. Mathias v. State Farmers’ Mut. Hail Ins. Co. (N. D.).. 

Undisputed evidence of conduct and course of procedure of insurer’s 
agents, duly authorized to adjust insured’s claim, held to indicate 
conclusively that noncompliance with ‘‘agreements” as to written 
notice of loss within 10 days and proof of loss within 90 days 
was waived by insurer—evidence held to indicate conclusively 
that alleged breach of warranty concerning statements in appli- 
cation was waived by insurer. Holt v. Great Eastern Casualty 
Co. (Utah) 

Plaintiff held to have sustained burden of proving that insurer had 
notice of change of interest in property made by mortgage. Grant 
v. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.) 

Evidence held not to show fraud or concealment in insured’s statement 
that he had not consulted any physician about an illness not 
specifically mentioned in application. Floyd v. New York Life 
Ins. Co. (S. 

In suit on policy which defendant alleged insured had breached by 
failing to keep set of books, evidence sufficient to support find- 
ing that insured did keep requisite books; ‘‘premises” including 
not only buildings but land upon which they are situated. Mer- 
chants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. v. Southern Trading 
Co. of Texas (Tex.) 

Where proof shows age of deceased to be greater than stated in appli- 
cation, it furnished some evidence as to age of insured and in- 
surer is entitled to have question submitted under proper In- 
structions to jury, who may give such evidence the weight to 
which they think it entitled. Reserve Loan Life Ins. Co. v. 
PU MED i. 6:2.0.0.0:6100 9056.00'00 eee venrcccedccecees 

Evidence made it a jury question whether answers of insured ‘as to his 
having tuberculosis were substantially untrue. Commonwealth 
SO, FOR CO. Vi. TRG. TEED c vc ccicntwarinsavecescronvevese 
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Whether premiums due January 6, 1915 and 1916, were paid was for 
jury. Blass v. Missouri State Life Ins. Co. (Mo) 

Where the defense was suicide, cause of death was for jury. Balti- 
more Life Ins. Co. v. Fahrney (Md.) 

Whether use of intoxicants, violations of speed law, or dny unnecessary 
exposure was proximate cause of accident was for jury. Bowers 
v. Great Eastern Casualty Co. (Pa.) 

Evidence presented jury question whether insured made intentional 
false representations as to invalidate policy. Southern Surety 
Co. v. Barham (Ark.) 

Whether master of vessel was forced by circumstances to sell after 
partial wreck was for jury. Amok Gold Mining Co. v. Canton 
Ins. Office, Ltd. (Cal.) 

Error to direct ‘verdict for insured if there is evidence that premises 
were vacant, sufficient to make jury question—but evidence in- 
sufficient to raise jury question as to whether premises were 
vacant Western Assur. Co. of Toronto, Canada, v. Busch et al. 
(Tex.) . 

While agent may in some circumstances bec 
canceling policy as directed by insurer he acts for insurer—his 
authority to keep property insured for policyholder did not, as a 
matter of law, constitute him holder’s agent to cancel without 
notice. Georgia Home Ins. Co. v. Bennett (Ark.) 

Evidence was such that it devolved upon jury and not court to deter- 
mine whether written notice of accident given 35 days after its 
occurrence was timely—provision that condition therein shall be 
waived except by written indorsement signed by designated 
officer, does not apply to conditions to be performed after occur- 
rence of loss o> of event upon which loss may be predicated. 
c. S. Brackett & Co. v. General Accident, Fire & Life Assur 
Corp., Limited (Minn.) 

Whether theft was committed was inference of fact for jury—the 
weight to be attached to acts of plaintiff's wife in searching for 
stone as an indication that it was lost and not stolen was for 
jury — v. Aitna Accident & Liability Co. of Hartford, Conn. 
(N. ») 

Jury question whether deceased was continuously disabled by injuries 
from date of accident until death. Bellows v. Travelers’ Ins. 
Co. of Hartford, Comm (MG.).ccccccccicccesesececccce » 

Where insured claimed he had suffered from pneumonia, when in fact 
it was tuberculosis, question as to fact of his intent to deceive 
was for jury. Askey v. New York Life Ins. Co. (Wash.)........ 

Whether insured was a resident of state and whether he had been 
absent from state for five successive years without bein~ heard 
from by those who would most likely hear from him was Jury 
question. Wilks v. Mutual Aid Union (Ark.).......eceeeeeeees 

Where proof of death furnished company shows age of deceased to 
be greater than stated in application, such proof furnished some 
evidence as to age of insured and insurer is entitled to have 
question submitted under proper instructions to jury Reserve 
Loan Life Ins. Co. v. Isom (Okla.) 

Insured’s action in setting fire to grass on his premises without permit, 
in violation of statute, did not, as matter of law, preclude him 
from recovering on his fire policies, it being a question of fact 
for jury whether his act was contributing cause or merely con- 
— e loss. Todd et al. v. Traders’ & Mechanics’ Ins. Co. et al. 
(Mass. 

In absence ef evidence of proofs of loss made within 60 days, or waiver 
thereof, demurrer to evidence should be sustained. North British 
& Mercantile Insurance Co v. Lucky Strike Oil & Gas Co. (Okla.). 

Evidence that mare was killed by lightning held to justify submission 
of question to jury. Carpenter v. Security Fire Ins. Co. (Iowa) 

While truth and materiality are generally questions of fact, for de- 
termination by jury, where all testimony relating to question of 
fact excludes every reasonable inference but one, issue becomes 
one of law for the court. Mutual Life Ins. Co. v. Bolton (Ga.).. 

Evidence of suicide held such that refusal to direct verdict for de- 
fendant was error. Texas Life Ins. Co. v. Childress (Tex.) 

Insured who had unknowingly signed agreement to accept less amount 
than that orally agreed upon, held not under evidence as matter 
of law to have waived his right of action by accepting the pay- 
ment, question of waiver being one for jury. Mathias v. State 
Farmers’ Mut. Hail Ins. Co. (N. D.) 

Whether insured’s statements were substantially untrue as to whether 
he had any kidney disease and whether his statements that he 
had not been rejected by any life insurer was material, held, 
under evidence, for the jury. Central Life Ins. Co.’s Receiver 
v. McKechnie’s Ex’x (Ky.) 

Whether Insured made false statements in making proofs of loss, was 
question for jury—under policy permitting change of occupants 
without increase of hazards, it is for jury to determine whether 
change increased the risk. Attna Ins Co. v. Aston (Va.)...... 

(669) Instruction that if all material allegations and statements of ‘com- 
plaint had been proved by fair preponderance of evidence, jury 
should find for plaintiff was erroneous, where complaint failed 
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to state cause of eka pr Prudential Ins. Co. of America v. 
TRICEMEY . CANE.)  cccccovssccccesccvcervcceecs:  eovsevevreseseserves 
Instruction allowing recovery. if death “resulted from accident within 
period when insured “was substantially disabled from attending 
to his occupation” was proper in its use of word ‘‘substantial”’ 
for “substance” as its etymology indicates—instruction allowing 
recovery if death was caused by bodily infirmity or disease 
directly resulting from accident injuries was erroneous in not 
requiring continuous disability. Bellows v. Travelers’ ins. Co. of 
Hartford. Conn. (MO0.).......eceeeeeees eevcccceseccece eosecesece 
Instruction that plaintiff was entitled to verdict unless jury found in- 
sured came to dis death from excessive use of morphine, presented 
issue fairly. Holmes v. Protected Home Circle (Mo.).......... 
Instruction that, if automobile elevator in which insured was injured 
was commonly used for conveyance of passengers, jury might 
determine that it was passenger elevator, was as favorable to 
Instruction authorizing jury to assess as damages “the vaiue” of 
property is not objectionable, as tending to lead jury to believe 
that insured should be allowed full value of article only partially 
damaged—where goods in grocery store were transferred to new 
location where insured also ran restaurant, fire policy covering 
such goods being also transferred, In action on policy, defendant’s 
requesied instruction that policy did not cover articles used for 
restaurant purposes was properly modified, to except articles 
brought from oid location. Grossman v American Ins. Co. (Mo.). 
mee, as she could have asked. Losie v. Royal Indemnity Co. 
GR. “Tsp avcvcvenccsocoes COeseeencecevrcescecccecoeceress ee 
(670) On facts stated the jury's findings were in such doubt that judgment 
could not be entered thereon. Kansus City Life Ins. Co. v. 
Jinkens (TeX.).....-ceeceeccnccs eee veccccececcescoccceceseceeece 
In suit on policy covering cotton, insurer’s agent having canceled it 
and insurer claiming tnsured acquiesced, the court’s findires held 
a compliance with rule special findings of fact should show a 
finding of every fact in issue and essential to recovery. Ger- 
mania Fire Ins. Co. v. Kitchens (Ala.)........ceeeeeeeeeeeeees 
(675) In action on policy, underwritten by numerous parties, some of whom 
were not served, costs incurred in attempting to serve such 
parties were improperly taxed to defendant, though plaintiff 
prevailed in suit since they were not necessary parties. Mer- 
chants’ & Mfrs.’ Lioyds’ Ins. Exch. et al. v. Southern Trading 
es. OE “HD EMD a ccc deccccevaneedvescecescmes csneobeesvecnce 


XIX, Reinsurance. 


(684) Obligation of successor of life association which issued policy. sub- 
atituted for association as party liable. must be ascertained by 
remap of policy. Richards v. Security Mut. Life a Co. 

GERSER) ove cecccccccectcccececcccedceces ces cbececeseeecce oop 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


(688) Code as to musrepresentation in application or proof of loss incontest- 
ability of life policy after payment of two annual premiums, 
and expressing contract in policy, does not apply to fraternal 
— societies. Supreme Ruler of Mystic Circle v Darwin 

Md 26 06-6 ap SRM ACs Op eAd.n0- 40 bens kane mses Thaeh wee oon es 668 65.08 

(689) Revised stutute making all contracts within state subject to state law 
does not apply to fraternal benefit policy. Hollingsworth v. 
Supreme Council of the Royal Arcanum (N. C.)......eeeeeeeees 

(691) Until the issuance of certificate for examination requested by society, 
society cannot be compelied to make payment for examination— 
it did not incur contractual liability to examiner appointed by 
commissioner, nor could not become lHiable to examiner in- 
dependent of commissioner’s certificate of costs authorized by 
statute—demand for compensation in advance of commissioner’s 
certificate is demand for official fee not legally due. United 
Brothers of Friendship and Sisters of Mysterious Ten et al. v. 

pi ee AMMO HO. (Abdi des vc cretecceveczcccvesvciecs 

(683) Provision that on failure to pay assessment monthly, insured shall 
be suspended from the order, was self executing. Sumerlin 
v American Fraternal Stars (Mich.)........ccceseesecevcveceeee 

All by-laws of society must be reasonable and consistent with principles 
ot — Richey v. Sovereign Camp of Woodmen of the World. 

ETE 9 9-08 665. cu db ad 090600 bec ew hue pbeds pees! icboeeewns tose teeene 

That by-law to the effect that disappearance shall not be regarded 
as evidence of death until full term of life expectancy of In- 
sured has expired cannot be given effect. Supreme Lodge, 
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By-law which provides that no lapse of time or absence, etc., of any 
member shall entitle beneficiary to recovery without actual proof 
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of death and that disappearance or long-continued absence shall 
not be regarded as evidence of death, nor raise presumption of 
death is void, where certificate by its terms provides that same 
shall be payable upon death of member. Gaffney v. Royal Neigh- 
Dare:.Cf AMORICR CROBD. oo 0.0:00 0.0ne ced hehe Gnd eeen Es ec ebess 
(695) It cannot be presumed that Grand Master had authority, nor that he 
was specially authorized to waive fixation of amount of expense 
for its examination by commissioner as provided by law. United 
Brothers of Friendship and Sisters of Mysterious Ten et al. v. 
Cc. F. Huffman Auditing Co. (Ala.)........00506. eeeece 
(696) By-law of fraternal society in contravention of statute under “which it 
is organized is ultra vires, and, as between society and member 
chargeable with knowledge of society’s want of power to make a 
one based thereon, it is wholly void. Saaee v. Grand Lodge 
U. W. of Nebraska (NebD.) ...ccccccovcceccccesccces voeses 
(697) In its A ees with members the subordinate “lodge is agent "of the 
Grand Lodge. Grand Lodge of United Brothers of Friendship 
and Sisters of the Mysterious Ten v. Carroll (Okla.)..........+- 


(B) THE CONTRACT IN GENERAL. 


(711) Contract consists of constitution and by-laws, application and certificate. 
Evans v. Supreme Council of Royal Arcanum et al. ae 
(718) In accordance with fraternal organization constitution, where man 
murders wife in whose certificate he was named as beneficiary, 
the certificate was void. Grand Lodge, United Brothers of Friend- 
ship of Texas and Sisters of Mysterious Ten, v. Lawson et ql. 
(BEE) cccccccivccccccccssesceecsvsossoces co ccccccecccecesecsocs 
Association’s prohibition against member’s engaging in saloon business 
need not be stated in either member’s application or certificate, 
being stated in by-laws of association, which, were part of con- 
tract. Grand Lodge, A. O. U. W., v. Schwartz (Tex.)..........+. 
(719) No statutory prohibition against rising rates of fraternal association— 
Massachusetts company whose by-laws permit may raise rate 
of North Carolina member. Hollingsworth v. Supreme Council 
of the Royal Arcanum (N. C.).ccccccscccccccccasccceccecee 
Power to enact new by-laws conferred on society by its “contract ‘with 
member, makes a change binding only as to benefit derived from 
mere membership and not as to independent contract with 
association—change operating to raise assessment must be rea- 
sonable to bind member—change in by-laws cannot authorize re- 
duction of bénefit agreed upon—consent by a member that con- 
stitution and by-laws may be amended permits adoption of 
by-law interfering with no vested right. Ritchey v. Sovereign 
Camp of Woodmen of the World (Iowa) ,........ceeceeesesseees 
Fraternal society’s by-law that absence for seven years shall not be 
evidence of death until full term life expectancy has expired was 
unreasonable as to policy already existing. Supreme Lodge, 
Knights. of Pythias v. Wiladn © (TOR) Fekc ccc cece s hes weteccsess 
Insured having entered into contract with order that his certificaté 
should be governed by rules of order then in existence and sub- 
sequently inaugurated the by-laws of order in force at date of 
insured’s death determined legal beneficiary of certificate in 
question. Hadley v. Modern Woodmen of America et al. (Mo.).. 
Presumption of death, arises from continued and unexplained absence 
of person from home or place of residence for seven years, while 
nothing has been heard from or concerning him during that time 
by those who would naturally hear from him—presumption is 
that person died during first seven years of unexplained absence— 
in such case insurer cannot avoid its contract because of alleged 
violation by insured of by-lay adopted by insurer during such 
me absence. Masters v. Modern Woodmen of America 
CROP: - vvies orice candh ob sie cwebie SOR sa eUb Cais weve GeClS © OS bene ees 
Member cannot complain of increase of rates necessary to enable 
society to comply with contract—mutual promise of every 
member of society is to pay certificate of eVery other member. 
There is no vested right in any provision of contract, either ex- 
press or implied that is not subject to and controlled by duty 
of member to pay cost of his own insurance—power to enact 
by-laws is an inherent and continuous one—change in assess- 
ments made in conformity to law of experience is reasonable 
change. Funk et al. v. Stevens et al. (NeD.)......ceeeeeeeeees 
By-law avoiding liability on certificates on lives of members com- 
mitting suicide, but not retrospective in its terms does not apply 
to certificate previously issued. Jackson v. Loyal Additional 
Ben. ASTM CTOMR, ) 6 s0K ki 00 cbs wedeods soe KHeks 05s CARN Ra ne acces 
(722) Provision that in event of intentional killing of insured by beneficiary 
policy shall be void, is not contrary to public policy. Grand 
Lodge, United Brothers of Friendship of Texas and Sisters of 
Mysterious Ten v. Lawson et al. (TeX.)..sececcccccesssessssseses 
Certificate of member being written contract between him and associa- 
tion, fact he could not read or write was no excuse for his not 
knowing terms thereof, not having been prevented from having 
same read to him by any fraud or device of association. Grand 
aeege, &.°O. U. 'W:, V; GEROUG CHORD ¢ ¢cccccrenegucccccoetensa 
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(723) In view of express repeal by Statute, common-law rule applies to 
fraternal policies. Modern Order of Praetorians v. Davidson 
CHORD cocccccccccvcscsccsccecesessncccccceeccsececepecececeseces 

Answers of !nsured to questions propounded by medical examiner were 
warrauties and false statement made as to his having applied to 
Security or any other life company and been rejected, rendered 

policy void. Knights and Ladies of Security v. Grey (Okla.). 

Question of medical examination as to whether applicant had ever 
applied for membership with insurer or ‘any other life company” 
embraces life companies of the general kind and was not limited 
to organizations or societies of the same nature as insurer. 
Knights and Ladies of Security v. Grey (Okla.)..... 

Where insured stated he was “cashier in freight office” and his duties 
were “clerical only,” latter being written in by agent, who knew 
that insured also inspected freight cars in the yards, he cannot be 
held guilty of false representations. Bucknam v. Interstate 
Business Men’s Accident Ass’n (Iowa) 

Where certificate provided it should not be contested except for mis- 
representations, answers to questions as to health in applications 
for insurance and for reinstatement, member warranting and 
declaring that to best of knowledge and belief he was in sound 
health, were representations and not warranties. Eminent House- 
hold of Columbia Woodmen v. Ramsey (Miss.).........-se+ee005 

A question in application, ‘‘Have you consulted or been under the care 
of a physician any time within the past ten years? (explain 
fully, giving cause of illness, dates and names and address of 
all. physicians consulted),” required applicant to answer only 
as to consultation for illness—sunburn resulting in peeling of 
skin was not “illness.” The Homesteaders v. Stapp (Tex.)...... 

Insured is justified in relying on advice of soliciting agent—where he 
changed his occupation with knowledge of insurer, company 
cannot rely on false representations as to duties of old occupation, 
where injury occurred in the new, especially where insurer has 
waived provisions regarding changes of occupation by accepting 
premiums with knowledge thereof. Bucknam v. Interstate Busi- 
ness Men’s Accident Ass’n (Iowa). ecacscace 

Fraternal society not estopped from pleading ultra vires as to contract 
which is beyond powers conferred upon it by statute under which 
orb eee Haner v. Grand Lodge A. O. U. W. of Nebraska 

OD.) nicdo opie sevceus 

Knowledge acquired by association's ‘medical examiner and local agent 
in discharge of their duty in connection with the application 
and in reporting it to insurer before its final action on appli- 
cation was to be imputed to insurer—if both insured ‘and in- 
surer’s examiner and agent knew of falsity of statement and 
insured was not acting in good faith and if agent acted in col- 
lusion with insured, insured could not claim benefit of an estoppel 
= account of agent’s knowledge. The Homesteaders v. Stapp 
(Tex.) 

Ambiguous expressions should be construed most strongly against in- 
surer because he writes contract. Kane v. Brotherhood of Rail- 
CaS Dratnanen CED.) 06 bic cccvedes cecvcccsiusvcvevenccvedsecess 

Contract of insurance issued and drafted by society, will be construed 
as a whole in favor of insured. Eminent Household of Columbia 
ECOG: Ti ROR CH. 056 6 obo Wb vk 0.b'e cnt 64.055 seedeeeee 

Constitution embodying contract between association and member, 
having been prepared for association is construed most strongly 
against the association. Smith v. Cigar Makers’ International 
Union of America (Mich.) 

Under constitution providing that no will can control rights of persons 
to benefit and that benefit cannot be made payable to creditor 
or assigned to secure debt and that such assignment is void, 
son of insured to whom she assigned policy in return for money 
loaned could not recover thereon, since he was her creditor 
Hayden v. Women’s Catholic Order of Foresters CWO.) . cccccccce 

On facts stated, sister who loaned money and was repaid. did not have 
such vested interest in certificate as would prevent equitable 
assignment thereof by brother, if in first instance she did not 
stand in position of mere volunteer by reason of having been 
party to usurious contract. Dell v. Varnedoe et al. (Ga.)...... 

Assignments of certificates by insured, where assignee was husband 
of one a brother of the other assignor and had paid practically 
all dues on such certificates, held valid, and not to have ter- 
minated membership or assignors. in absence of any contrary pro- 
vision in by-laws or charter. The North American Union v. Hart. 


(C) DUES AND ASSESSMENTS. 


(748) Where insured disappeared without evidence of death and on representa- 
tions -of local officers, sisters continued payments, no cause of 
action accrued until after their demand for premiums or face of 
policy and refusal thereof—interest allowance only from date of 
demand for reimbursement and refusal thereof, and not from 


(39) 





(D) 


Topical Index. 


date of payments. White v. Brotherhood of Locomotive Firemen 
and Enginemen (Wi8.) ...ccseeseccccvcccncescceceseescessseses 

Member who had free access to all books and by-laws could not re- 
cover assessments paid, when society raised rates on theory that 
in inducing him to become member, agent fraudulently repre- 
sented rates would not be raised. Hollingsworth v. Supreme 
Council of the Royal Arcanum (N. C.)..csccceessecsesececeses 

Fraternal association’s certificate held by member having been auto- 
matically canceled on the date when member engaged in saloon 
business, there was no consideration for his premium payments 
made thefeafter and he was entitled to recover them, except 
those barred by limitgtions. Grand Lodge, A. O. U. 
Schwartz (Tex.) 


FORFEITURE OR SUSPENSION. 


(745) While statute would apply to renewal of policy in fraternal society. 


(746) 


it would have no application to question whether there was 
forfeiture of original certificate existing before act became 
effective. Supreme Ruler of Mystic Circle v. Darwin (Ala.).... 

Where constitution ef benefit association provided no applicant over 
60 should be admitted to membership, and subordinate council 
was suspended for nonpayment of dues to state and national 
councils, member of such council, after he reached 50 was not 
entitled to become member of other subordinate councils and so 
keep up his right to insurance. Fox v. Junior Order United 
American Mechanics (S. C.) 

To protect their rights in association, members were under obligation 
to pay monthly assessments as they fell due, or file with the local 
secretary request to be relieved therefrom, failure to do either 
would operate as suspension. Macknick v. Switchmen’s Union 
of North America (Minn.)..... er ecccccccccseccccces 

Giving of notice that member stands suspended is a condition precedent 
to right of forfeiture where constitution and by-laws so provide. 
Grand Lodge of United Brothers of Friendship and Sisters of the 
Mysterious Ten v. Carroll (Okla.) F 

That appellate court has erroneously ‘decided that assessments levied 
by fraternal society were invalid does not constitute excuse for 
nonpayment thereof. . Supreme Council of Royal 
Arcanum et al. (N. Y.) 

On facts stated it did not excuse an omission on insured’s part to offer 
money before 6th, if he is to rely upon extension of time 
growing out of practice. Conroy v. Grand Lodge of Brotherhood 
of Railroad Trainmen (Kan) 

Provision as to limit of time for paying assessments and ‘dues “may be 
waived by agent giving permission to pay them a few days late 
and thereafter for years so receiving them. National Council 
of Knights and Ladies of Security v. Sims (Ind.)...... eece 

Where policy required payment of monthly assessments before 10 ‘P. ™. 
on last day of each month, the insured was bound thereby and 
could not rely on promise of Supreme Secretary to warn him 
before suspension, assuming that such promise was made—where 
constitution states that request for proofs of loss should not be 
waiver of right of order, its request for original and additional 
proofs did not waive its right to defense of suspension. Sumerlin 
v. American Fraternal Stars (Mich.)......... 

Society could waive provision of policy that receipts for .overdue 
assessments were not valid unless member had been reinstated. 
Supreme Ruler of Mystic Circle v. Darwin (Ala.) e 

Where sick member is led by secretary of lodge to believe that her 
assessments and taxes are being kept paid, in action on policy 
Grand Lodge is estopped to deny member was in good standing. 
Grand Lodge of United Brothers of Friendship and Sisters of 
the Mysterious Ten v. Carroll (Okla.) 

Under by-law nonpayment of monthly assessment ipso facto operated as 
suspension without necessity of action. Evans v. Supreme Coun- 
cil of Royal Arcanum et al. (N. Y.) 

Payment for reinstatement without written statement, as required, 
when member had consumption, from which he later died, though 
local clerk knew of sickness, was ineffectual. Sovereign Camp, 
Woodmen of the World v. Anderson (Ark.)....... 

To entitle member to reinstatement, she must, aside from slight 
troubles or infirmities not usually ending in serious consequences, 
have been in fact free from any disease or ailment which tended 
seriously or permanently to’ weaken or impair her constitution. 
Miller et al. v. National Council of Knights and Ladies of Se- 
curity (Kan.) 

If insurer had been properly suspended by defendant fraternal so- 
ciety. statements made in his application for reinstatement 
would be binding, otherwise not. Supreme Ruler of Mystic 
Circle v. Darwin (Ala.) 

Where member refused to pay increased assessments, an injunction 
preventing society suspending him as member and from any 
manner interfering with his rights did not optrate to continue 
him as member. where by-laws provided that member failing 
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to pay dues should stand suspended—that equity court directs 





not reinstate contract. Evans v. Supreme Council of Royal 
Arcanum et al. (N. Y.) 


BENEFICIARIES AND BENEFITS. 


(769) Beneficiary designated as “dear friend and member of my family,” 
who lived with insured many years prior to time of death, 
neither paying board, but living in common, is a ‘“‘member of 
family”—need not be wholiy dependent. Women’ s Catholic Order 
of Foresters v. Heffernan et al. (Ill.)....ccc cece cece escecesncee 

If benefit society were not permitted go make "its member's aunt by 
marriage his beneficiary, it could not waive her lack of capacity 
to become one. Richey v. Sovereign Camp of Woodmen of the 
EEE, REED necctanivnassad thes bes GUN oe Sk Cs cee Rorkh ees ds% As 

(770) Member’s aunt by marriage could lawfully be accepted as beneficiary 
by society, though constitution provided beneficiary should be 
wife or blood relation. Richey v. Sovereign Camp of Woodmen 
OF TD. Wee CROWD... 9:00 ap 60:0 ¢9.0.0:06.00 00065050 60.0 0 b:08 Vike 0600.00 

(171) Beneficiary must be member of family or dependent on insured at 
——* ony’... Women’s Catholic Order of Foresters v. Heffernan 
et a $0 69-0609. O19 hE OE 0. Ge 0.0.60 S06 ONE 01086) occ dees 

Aunt was not made ‘“Gependent” of “nephew by fact he came to live in 
her house after death of his father and mother and did so for 
ten years, contributing part of earnings to her. Richey v. 
Sovereign Camp of Woodmen of the World (Iowa)............ 

(773) Evidence that member told wife that in consideration of her paying 

‘ assessments, upon his death she should receive proceeds for 
herself and her children does not necessarily imply that any 
legal claim thereto was intended to be given children. Sipe v. 
Bip CHAD.) cccccccccvrevcccnvvssdccscccrcensevvcveccdosscseres 

Where laws of fraternal society require designation of beneficiary 
by will or assignment, compliance with such rule is necessary be- 
fore any liability accrues on contract—rule requiring member 
to designate beneficiary by will or. assignment in own hand- 
writing does not contravene statute—by-law not void for in- 
definiteness. Baker et al. v. Mossaic Templars of America (Ark.). 

(775) Constitution providing that member may designate in writing, person 
to whom death benefit shall be paid, held to authorize designa- 
tion of beneficiary by will—where will left all property to his 
only heir at law, it was effective to designate such heir as bene- 
een’) Smith v. Cigar Makers’ International Union of America 
RED, | pacae 6.0 bAn,0 > pat 1690s OURS. 6 neem mbes, OAs Reed oRh he bw Ee:S 

(780) Where certificate provides for change of beneficiary, beneficiary therein 
named takes mere expectancy revocable by insured. Neary v. 
Metropolitan Life Ins. Co. et al. (Comm.).......ccceescescceces 

That wife of member of association, beneficiary, paid assessments out 
of her separate estate, raises no legal claim which would pre- 
clude change of beneficiaries. Supreme Council of Royal Ar- 
GERBER VY. WOMTOME CU. Bd occvcccccccrenccccocecncenecscetsceses 

(781) Not material to liability of benefit society that unexplained absence 
of member for seven years does not establish actual death, but 
merely presumption of death. Richey v. Sovereign Camp of 
PUES OE CRO TONE. CHOW) 60:50 0:0:0.0:0:0:9.0:0 0:559.000 bweee ees e'sicco9 

(782) Provisions relating to change of beneficiary are for protection of society 
and if complied with to its satisfaction or waived by it during 
lifetime of insured, they cannot be availed of to support former 
beneficiary. Supreme Council of Royal Arcanum v. Behrend 
















































(U. 8.) 

Where right to’ substitute another beneficiary exists, insured without 
consent of original beneficiary and subject only to rules of as- 
sociation may change beneficiary at will, if he proceeds in sub- 
stantial compliance with rules. Wooten v. Grand United Order 
Or ee ares. P0, Se, gcse tn cyees cacecns OneenarcewAe ns astens 

(783) Vested interest may be created after issuance as well as at that time 
by agreement on part of member not to change beneficiary in 
consideration of payment of assessments. Sipe v. Sipe (Kan.).... 

Mere volunteer beneficiary in certificate has no vested interest therein 
prior to death of member. Dell v. Varnedoe et al. (Ga.)........ 

Beneficiary in certificate confers no vested right, but mere expectancy. 
Supreme Council of Royal Arcanum v. Behrend (U. §S.)........ 

Beneficiary whose right may under its terms be taken away by insured, 
has only contingent interest, not vesting until death of insured. 
Wooten v. Grand United Order of Odd Fellows (N. C.).......... 

(784) Where subsequently to payment of loan made by sister, brother married 
and agreed that if she would pay out of her personal funds 
premiums upon certificate as they fell due, he would cause her 
to be named as beneficiary. which he did and had the assignment 
attested, but failed to pay the nominal fee, wife in a contest 
with sister over fund which had been voluntarily paid into the 
reper of court was entitled to fund. Dell v. Varnedoe et al. 
CORR) . “Sb0no0 000.0 0.6:0.0.60.00 000.0600 06.0.0.5.0008 0500-0 sensecedbesetecee 

Requirement of surrender to change beneficiary does not necessarily 
imply a return to order of the original paper called the “benefit 
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certificate” where it was beyond control of member. Supreme 
Council of Royal Arcanum v. Behrend (U. S.)...esesseeeeeeeees 

Delivery by insured of certificate to his children ‘“‘to form part of 
their separate estate,’’ held not substantial compliance with 
by-laws of order, and therefore insufficient to effectuate valid 
change—insurer’s admission of liability and request for per- 
mission to pay fund into court, would not constitute waiver on 
its part of compliance of by-laws. Hadley v. Modern Woodmen 
of America et al. (Mo.) 

Where rules require change of beneficiary to be made in particular way 
and where insured has followed it substantially or done-what he 
is able to do, including some affirmative act more than an un- 
executed intention and a ministerial act of the association re- 
mains, change is effected, though not formally completed before 
insured’s death—to rule that one exercising right to change 
beneficiary must follow rules prescribed by certificate, there are 
exceptions, where association has waived strict compliance by 
issuing new certificate—where application for change of bene- 
ficiary was received and accepted, original certificate having 
been lost, there was effective change. Wooten v. Grand United 
Order of Odd Fellows (N. C.) 

(787) Man named as beneficiary cannot recover his wife's death benefit after 
he murdered her. Gfand Lodge, United Brothers of Friendship 
of Texas and Sisters of Mysterious Ten, v. Lawson et al. (Tex.).. 

One who is color blind. but whose vision in other respects is unim- 
paired has not suffered “complete and permanent loss of sight 
of both eyes’; fact that plaintiff is railroad trainman and on 
account of color blindness was discharged from his employment. 
does not entitle him to recover amount payable under provision 
of benefit certificate that member of organization in good stand- 
ing “who shall suffer complete and permanent loss of sight of 
both eyes shall be considered totally and permanently disabled.” 
Kane v. Brotherhood of Railroad Trainmen (Neb.) ........+++. 

Where life policy, in addition to amount to be paid beneficiary pro- 
vides for payment of sum for burial expenses, and beneficiary 
has contracted and become liable for payment of burial expenses, 
such beneficiary may maintain action for amount provided 
therein. Grand Lodge of United Brothers of Friendship and 
Sisters of the Mysterious Ten v. Carroll (Okla.) 

Clause conditioned against liability if death was caused by beneficiary 
in other than accidental manner, is not against public policy nor 
void—where certificate names husband and son as beneficiaries 
and husband murdered her by setting fire to her clothing, and 
son, in attempting to save her, was burned and died before she 
did, husband having forfeited benefit under clause of policy, 
brothers of deceased could not recover benefit—brothers could 
not recover on theory that it would be of interest to insurer to 
procure murder of insured by one of beneficiaries. Griffith et 
al. v. Mutual Protective League et al. (Mo.) 

Widow who was ignorantly induced to assent to physician’ s certificate 
of death as result of use of chloroform could be bound only by 
an estoppel. Robinson v. Knights and Ladies of Security (Ore.). 

Statement of physician as to cause of death, forwarded by beneficiary 
with proofs not conclusive against her where statements gave 
on » aman different cause. Holmes v. Protected Home Circle 

°. orc eeovccccccsccceses evcccdeneecosecce . 

Where beneficiary relied upon absence or ‘disappearance creating pre- 
sumption of death, proof of loss furnished society was not re- 
quired to go beyond showing such disappearance as would raise 
presumption—where society flatly took position it was under no 
liability until actual death was shown, it thereby waived different 
and further proof. Richey v. Sovereign Camp of Woodmen of the 
World (Iowa) 

Where holder of fraternal insurance certificate, relying on presumption 
arising from seven years’ absence of insured. waited seven 
years before attempting to prove death. action of insurer, in 
refusing payment by reason of by-laws concerning proof of death 
of absentees was of itself sufficient to justify finding that 
it would have been useless to attempt to furnish proof of death 
under by-law requiring proof to be made within a year. wearer 
Lodge. Knight of Pythias. v. Wilson (Tex.) 

Substantial performance of agreement to pay premiums on part. of wite 
may be established notwithstanding that a number of subsequent 
assessments were paid by assured’s father. Sipe v. Sipe (Kan.). 

Evidence made question as to whether she was so dependent a question 
of fact for determination by trial court. Potz v. Cigarmakers’ 
International Union of America (MInN.).......cccceeeeesscecsees 

In absence of any specific provision where man, who is beneficiary, 
murders wife proceeds will go to wife’s heirs. Grand Lodge, 
United Brothers of Friendship of Texas and Sisters of Mysterious 
Ten, V. Lawson OC Gl. (TEE.) .ccccccccccccccvscccgcescccsoceeescoe TE 

Not error, as against defendant, to allow interest from date of filing 
proofs of death. Miller et al. v. National Council of a 
and Ladies of Security (Kan.) 
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ACTIONS FOR BENEFITS. 


(805) Competent for association to require that claims should be submitted 


in first instance to a tribunal designated by it and that remedy 
so provided should be exhausted before recourse is had to 
courts. Conroy v. Grand Lodge of Brotherhood of Railroad 
Traimmoen (HAM.) oc ceccccecsvcccoccscevccseccsceveeseceveceeseoce 
By-law providing that no “action can be brought on policy unless proof 
of death be furnished within one year, nor unless action is com- 
menced within two years. does not apply where plaintiff must 
rely upon statute relating to presumption of death to establish 
death. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.).... 
Where beneficiary made due proof of death and opportunity was given 
to society to settle, suit was not prematurely brought because 
beneficiary had not exhausted all remedies in society. Eminent 
Household of Columbia Woodmen v. Ramsey (Miss.)............ 
While contract between member and beneficiary named in certificate 
that latter shall remain such may be enforced, if consistent with 
general laws and laws of association, remedy of beneficiary. 
member having died after designating another as-.beneficiary is 
not by suit on original certificate. Supreme Council of Royal 
Arcanum v. Behrend (UU. G.).cccccccescvcccosccccvesecses voces 
Where insured has been expelled he cannot take ‘advantage of an un- 
intentional error of general officer in referring to expulsion as 
having occurred two months before it actually did. Conroy v. 
Grand Lodge of Brotherhood of Railroad Trainmen (Kan.).... 
If assessment to pay death benefit would produce less than face of 
benefit certificate sued on. point is matter of defense for so- 
ciety to set up. Richey v. Sovereign Camp of Woodmen of the 
WP UOI CATIA og 60 UA50.05.05'0 000 50.46054.0.50'0 0106 OF Rhinises DhKSo ne eo see 
Under fraternal insurance certificate payable only “upon satisfactory 
proof of death’ where it was impossible to establish death until 
expiration of seven-year period. cause of action did not accrue 
until then. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.). 
Where plaintiff's husband was member of society which was merged 
with defendant society and by-law of original society provided 
for action on death of member, within one year, but by-law of 
society with which it was merged provided for action within 
two years, action so brought was within time. Huntington v. 
Supreme Commandery, United Order of the Golden Cross of the 
EE SURG DS bp BEg sea X60 ante an hubs Waban bah Kee teed hie Ake ke 
Insurer’s plea that, upon being informed of facts, which if true, would 
have avoided certificate, it tendered to plaintiff and she accepted 
all dues which deceased had paid in, without alleging an ac- 
acceptance in satisfaction of her demand or an acceptance as an 
accord and satisfaction, was insufficient—waiver must be pleaded 
with same particularity as estoppel. Robinson v. Knights and 
ee ee Oe 8 Rr err err par ores reer 
Special pleas setting up breaches of contract by insured ‘were sufficient, 
though they failed to allege that provisions of forfeiture set up 
were expressed in the policy, or that application containing war- 
ranties alleged to have been breached, was attached to, or made 
part of contract. Eminent Household of Columbian Woodmen v. 
BIAGROPby (AlR.) .ccccccvcccvcccscvecesceccsceesecececscess os 
In wife’s action on policy of husband’s fraternal order, it is not 
necessary for her to plead waiver of forfeiture, but she may 
prove it in reply to testimony on part of defendant tending to 
prove forfeiture. Bellamy v. Grand Lodge, K. P. (S. C.)...... 
If member of society applying for reinstatement warranted he was in 
sound health when he had epilepsy, beneficiary cannot recover, 
but if he merely represented soundness of health, believing in 
good faith he was not afflicted with epilepsy, she can recover. 
Eminent Household of Columbia Woodmen v. Ramsey (Miss.).... 
Where plea of society stated its member took chloral hydrate or narcotic 
merely as medicine, not charging he had drug habit, which was 
cause for suspension or denial of reinstatement, beneficiary’s de- 
murrer to plea was properly sustained. Eminent Household of 
Columbia Woodmen v. Ramsey (Mis88.) ........cccceesscccesees 
Answer to nephews, which asserted their rights to proceeds, though 
certificate named daughter as beneficiary, should not be stricken, 
it being averred that nephews paid premium. Sovereign Camp 
of Woodmen of the World v. Webb (U. S.).....ccccceeeccceeee 
That petition in interpleader and certificate put in evidence by in- 
surer recited it was fraternal association, fact denied by orig- 
inal beneficiary, would not relieve those claiming as substituted 
beneficiaries from proving that insurer, a foreign corporation, 
was licensed to do business in the state and was fraternal asso- 
ciation within the statute. Protective League Life Ins. Co. v. 
Downing et al.—Downing et al v. Downing (Mo.).............. 
Insured must show offer to make payment within limit of time ex- 
tended. Conroy v. Grand Lodge of Brotherhood of Railroad 
Tratmmen (KOR.) ...cccccccccsscccccnececes ee cecccccccccccccecs 
Statements in application for reinstatement, though not conclusive, 
were prima facie evidence of suspension for nonpayment. Su- 
preme Ruler of Mystic Circle v. Darwin (Ala@.).......0seeeeeees . 
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Presumption of death arises from continued and unexplained absence 
of person from home or place of residence for seven years, while 
nothing has been heard from or concerning him during that time 
by those who would naturally hear from him—presumption is 
that person died during first seven years of unexplained absence— 
in such case insurer cannot avoid its contract because of alleged 
violation by insured of by-lay adopted by insurer during such 
unexplained absence. Masters v. Modern Woodmen of America 
CGR. 6 onc back weld cn cede dec eds ab obeantectebs eens spews weekes 

(818) Evidence as to occurrences prior to and subsequent to change of 
certificate, but sufficiently related in point of time and of insured’s 
condition generally during considerable period is admissible to 
shed light on condition at time of change. Shannon et al. v. 
Dion. CMO)”: x scviccccavdcisacdtetdecbahesnceven*eueaueecdvea epvenes 

(819) In interpleader suit to determine right to receive benefit on fraternal 
certificate wherein beneficiary had been changed, <a held 
not to show that such change was brought about By fraud. 
United Artisans v. Cronise et al. (Ore.).....ccseeeeeceenceeees 

Findings to the effect that defendant ordered and declared suspension 
of decedent in this case, and thereon wrongfully repudiated all 
liability. not sustained by evidence. Macknick v. Switchmen’s 
Union of North Carolina (Minn.)........ eeccceccccescesceveses 

Circumstantial evidence sufficient to show beneficiary ‘killed insured, 
where same evidence would sustained a conviction of murder in 
first degree with death penalty. Grand Lodge, United Brothers 
of Friendship of Texas and Sisters of Mysterious Ten, v. Lawson 
Ot Al. (TOR. Da ccnccccccccvegsccesosvesces eee ecereseceeeccceseese 

Testimony of secretary of local lodge was sufficient to show compliance 
with its rules as to change of beneficiary and issuance of new 
certificate, where original certificate was lost. Wooten v. Grand 
United Order of Odd Fellows (N. C.)....ccecccccvcccescccscece 

Evidence sustained finding that association was duly authorized and 
empowered to do business in state, under statute, and had com- 
plied with statutes in reference to making annual reports. 
Griffith et al. v. Mutual Protective League et al. (Mo.).......... 

Evidence sufficient to warrant conclusion that attempted change of 
beneficiary was result of overpersuasion and undue influence. 
Shannon et al. V. Dillon (MO.) ...ccccscccvcsecccccccescvecvece 

Held on evidence that insured, who stated that she was in robust 
health and free from disease, was not then suffering from 
pellagra—evidence not sufficient to justify peremptory instruc- 
tion for defendant on theory that applicant’s answer to question 
whether she had been under care of physician within ten years 
and as to cause of illness, physician consulted, etc., was false. 
The Homesteaders v. Stapp (TeX.).......cescceccccscevccseses 

(825) Where insured made faise representations which he warranted to be 
true, peremptory instruction for insurer should have been given. 
Modern Order of Praetorians v. Davidson (Tex.).....sseseeeeees 

Testimony being conflicting as to cause of death and there being sub- 
stantial evidence to sustain theory that insured died from sun- 
cone case was for jury. Holmes v. Protected Home Circle 

Ou) cowvesscccccvcesseeovecetevesece ooccee eoccccescos 

Whether receipts for dues and assessments" negatived a “suspension or 
right to suspend under policy was question of fact. Supreme 
Ruler of Mystic Cirele v. Darwin (Al@.).....ccecceeeseeseeves 

Evidence presented question of fact as to waiver or estoppel against 
defense based on falsity of statement in application as to health 
by reason of medical examiner’s approval of and local agent’s 
acceptance and forwarding of application—question of fact as 
to whether applicant in answering question as to health and 
consultation with physician did so in good faith. The Home- 
SeAGETS Vi BAP CTR ios cvvcracccccccowec wns cnctcundscecéae 

(826) Instruction that law does not favor waivers, that if a man can make 
out a case at all against insurance company it ought to pay it, 
but that forfeitures are not favored in law. was not erroneous, 
as misleading and a discrimination against defendant. Bellamy 
v.. Gane tage, FP. 4B Cidisaceck vs cédvcccvtsasuspeverdetes 

Instruction as to necessity of concurrent delinquency, suspension, and 
bad health was not erroneous—no error committed by charging 
that defense must be proved by greater weight of evidence and 
that defense of forfeiture must be established by clear and satis- 
factory proof—error to instruct that if insured enjoyed such 
good health and strength as to justify reasonable belief that 
she was free from derangement of organic functions or aymptoms 
and to ordinary observation or outward appearance her health 
was reasonably what might have been expected, requirments as 
to good health were satisfied. Miller et al. v. National Council of 
Knights and Ladies of Security (Kamn.)..........eeeccsceeceees 

(834) Section 3212, Rev. St. 1913, is so far controlled by section 3299, Rev. 
St. 1913, as to preclude the court from taxing, as part of the 
costs an attorney fee in a suit based upon a certificate of mem- 
bership in a fraternal beneficiary association. Masters v. Modern 
Woodmen of America (Neb.)..... cece eee renee rece reeseesesscees 
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